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AGENDA

# Description Owner Time

1 Chairman’s welcome and apologies: L Darke, L 
Davenport, C Davidson, D Gater, G Hotine, C 
Micklethwaite, J Saunders, J Smith, S Wright

For information

Chairman

2 Minutes of the last meeting held on the 25 September 
2015 (enc)

To approve

02 - 2015.09.25_AMM_minutes.pdf   5

Chairman 5

3 Future models of care (verbal)
To receive

R Dyer 
(Medical 
Director

15

4 Public consultation led by South Devon & Torbay Clinical
Commissioning Group (verbal)

To receive

Jenny Turner,
SDCCG

20

5 Chairman & chief executive’s report annual review 
2015/16 and questions (verbal)

To receive

Chairman / 
Chief 

Executive / 
Director of 

Finance

10

6 Lead governor report (enc)
To receive

06 - Lead_Governors_Report.pdf   35

Lead 
Governor

5

7 Introduction to PwC as external auditors & presentation 
of their annual report (verbal)

To receive

PwC 10

8 Formal receipt of the annual report and accounts 
2015/16 (enc) (Governors should refer to their paper 
copy handed out in August)

To approve

08 - Annual_Report_Accounts.pdf   37

Chairman 5
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9 Membership report (enc)
To receive

09 - Membership_Report.pdf   39

Chair of 
Mutual 

Development 
Group

5

10 Constitutional changes (enc)
To approve

10 - Constitutional_Changes.pdf   45

Lead 
Governor / 

CoSec

5

11 Any other urgent business
To receive & action

Chairman

12 Dates of future meetings in 2016 (enc)

12 - Future_Meeting_Dates.pdf   87
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MINUTES OF THE ANNUAL MEMBERS’ MEETING 

HELD IN THE ANNA DART LECTURE THEATRE, HORIZON CENTRE,  

TORBAY HOSPITAL 

25TH SEPTEMBER 2015 

Governors 

  * Richard Ibbotson (Chair)   
 Cleo Allen  Roy Allison  Lesley Archer 
 Terry Bannon  David Brothwood * Christina Carpenter 

* Carol Day * Cathy French  Diane Gater 
 Sylvia Gardner-Jones  Anne Harvey  Rick Hillier 
 Alan Hitchcock * Lynne Hookings  Barbara Inger 

* Wendy Marshfield  Gill Montgomery  Julien Parrott 
 Mark Procter  Sally Rhodes  Rosemary Rowe 
 Sylvia Russell  Simon Slade * Peter Welch 
 Helen Wilding * Simon Wright   

 

Directors 

* Mairead McAlinden Chief Executive 
* Paul Cooper Director of Finance, Performance and Information 
* Lesley Darke Director of Estates and Commercial Development 
 Liz Davenport Chief Operating Office 

* Gary Hotine HIS Director 
 John Lowes Medical Director 

* Martin Ringrose Interim Director of Human Resources 
* Jane Viner Director of Professional Practice, Nursing and People’s Experience 
 David Allen Non-Executive Director 

* John Brockwell Non-Executive Director 
 Les Burnett Non-Executive Director 

* James Furse  Non-Executive Director 
 Jacqui Lyttle Non-Executive Director 
 Sally Taylor Non-Executive Director 
 Jon Welch Non-Executive Director 

 

In Attendance: * Richard Scott Company/Corporate Secretary 
 * Sarah Fox PA to Chief Executive and Chairman 
 * Annie Hall Public Observer 
 

(* denotes member present) 

 

  Action 
1. Chairman’s Welcome and Apologies 

 
Lesley Archer, Terry Bannon, Diane Gater, Barbara Inger, Mark Procter, Sally 
Rhodes, Rosemary Rowe, Sylvia Russell, Simon Slade, Helen Wilding, John Lowes, 
Jane Viner, David Allen, John Brockwell, Les Burnett, Sally Taylor, Jon Welch. 
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2. Minutes of the Meeting held on the 26th September 2014 
 
The minutes were approved as an accurate record of the meeting held on the 26th 
September 2014. 
 

 

3. Chairman and Chief Executive Report/Annual Review of 2014/15 
 
Richard Ibbotson gave a pictorial view of some of the successes and also issues that 
had faced the Trust over the past year: 
 

 
 
The issues covered were: 
 
 The first trust to trial Google Glass 
 The new Mary Delve Bereavement Suite in Maternity 
 LoF funded hearing test equipment for children 
 Operational pressures 
 Nutritional and hydration week 
 ‘Universally Challenged’ quiz as part of Comic Relief (raising £6,000) 
 Cancer Services Health and Wellbeing Event 
 On site Patient Access Centre 
 

 

Page 2 of 3002 - 2015.09.25_AMM_minutes.pdf
Overall Page 6 of 87



Page 3 of 30 
 

 
  
 
Mairead McAlinden then gave the following presentation, looking back over the last 
year.  As part of her presentation, she paid tribute to John Lowes, the Trust’s Medical 
Director, who had taken up the role of Interim Chief Executive during 2014/15, until 
she commenced in post in April 2015. 
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Paul Cooper gave the following presentation, in respect of the Trust’s Annual 
Accounts: 
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The following questions were then discussed: 
 
 Whether there had been any clinical negligence claims in the past year and if 
 there was any learning from those claims.  Jane Viner stated the Trust had not 
 lost any claims in the past year, and there were currently two ongoing claims.  
 She added that the Trust’s Serious Adverse Review group met monthly to 
 review any serious incidents and learn from them.  She said that there had 
 been two ‘Never Events’ in the past year and again learning was taken from 
 these. 

Page 13 of 3002 - 2015.09.25_AMM_minutes.pdf
Overall Page 17 of 87



Page 14 of 30 
 

 
 The Board was asked if there were plans for more green spaces in the Trust’s 
 site, as they aided healing.  Richard Ibbotson acknowledged the healing 
 powers of green spaces but said that the Trust was constrained to its current 
 site.  Lesley Darke added that the Trust’s Rose Garden, at the centre of the 
 Trust’s estate, had been completely refurbished over the past year, and in 
 addition cycle routes and an active walking circuit installed around the Trust’s 
 perimeter. 
 
 A question was asked in respect of how integrating health and social care 
 would save money.  Mairead McAlinden said she had previously worked in an 
 integrated organisation and money was saved by looking at the total needs of 
 the person.  This organisation was already building on the firm foundation of 
 the ‘Mrs Smith’ model and that the acute trust would be joining with health and 
 social care already integrated in the community. Integration would mean there 
 was no financial disincentive to working together, for example delaying a 
 patient move to save money elsewhere the system. 

4. Lead Governor’s Report 
 
Cathy French highlighted the following in her Lead Governor’s report: 
 
 Many Governors would shortly be standing down and Cathy encouraged 
 nominations for election to the vacant posts. 
 
 The Trust had experienced an extraordinary year, concentrating on becoming 
 an ICO. Governors had invested a lot of time to ensure they understood the 
 background to the ICO in order to make an informed decision on the proposal. 
 
 The League of Friends held a 60th Anniversary Service earlier in the year at 
 which they launched their appeal for funds for equipment for the new Critical 
 Care Unit. 
 
 The Governors attended a Christmas meal in the Bayview Restaurant last year 
 and it was hoped this would be repeated this year. 
 
 Cathy had attended several meetings of the Teignbridge Health Exchange 
 where she learnt what was being done to promote a healthy lifestyle through 
 classes, walking etc. 
 
 Steve Smith, Consultant Haematologist, gave a talk at a Medicine for Members 
 event. 
 
 Four Governors attended a meeting of the SW Governors’ Exchange Network 
 earlier in the year. 
 
 Looking to the future Cathy said she was sure patients and their families would 
 continue to receive an excellent service from the Trust. She added that change 
 would be necessary, which would be difficult, however Governors would be 
 available to help with the change process. 
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5. Introduction to PwC as External Auditors and Presentation of their Annual 
Report 
 
Heather Ancient, lead Auditor, gave the following presentation: 
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6. Formal Receipt of the Annual Report’s and Accounts 2014/15 
 
The Council of Governors formally received the Trust’s Annual Reports and Accounts 
for 2014/15. 
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7. Future Models of Care 
 
Rob Dyer gave the following presentation on Future Models of Care: 
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8. Car Parking Update 
 
Lesley Darke gave the following briefing: 
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9. Membership Report 
 
Lynne Hookings presented the report of the Mutual Development Group on its work 
over the past year to encourage membership of the Trust.  She asked that people at 
the meeting encourage family and friends to join as they would now not just be 
representing the views of the acute trust, but of the community as well. 
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10. Constitutional Changes 
 
The meeting noted that the Constitution had been amended to reflect the needs of the 
ICO. 
 

 

11. Any Other Urgent Business/Questions 
 
The following questions were asked/issues raised: 
 
 ‘Information in the public domain was not easy to understand, and concern that 
 it had taken over 10 years to improve car parking at the Trust, and why a multi-
 storey was not being installed?’ 
 
 Richard Ibbotson acknowledged the difficulties of ensuring information in the 
 public domain was easy to understand and to that end he had been meeting 
 with Jim Parker, Editor of the Herald Express, to improve communication.  In 
 respect of Car Parking, Lesley Darke said she could not comment on why it 
 had taken so long to improve car parks as she had only been in post for three 
 years.  She added that a multi-story had not been installed due to build cost 
 and the fact that parking changes would have needed to be raised significantly 
 to maintain a multi-story car park. 
 
 ‘Would West Devon be included in the Trust’s geographical area?’ It was noted 
 that it would not. 
 
 ‘Would Devon Social Services be included in the new organisation?’  Mairead 
 McAlinden said that they were not, but Devon County Council would be 
 working closely with the new organisation and if the ICO was successful would 
 consider joining at a later date. 
 
 ‘Why did Torbay Hospital News not include information that was required by 
 law on how to access it for blind or partially-sighted people?’  It was noted that 
 a large print version was available, but acknowledged that it did not include 
 information on how different formats could be sourced. 
 
 ‘Would any community hospitals be closed?’  It was noted that the shape and 
 form of the new organisation would need to change to ensure it provided the 
 best services for its patients and work was taking place on how community 
 hospitals could become hubs for local care. This was taking place with the 
 CCG to ensure plans were joined-up.  It was acknowledged that any changes 
 needed to be managed respectfully as communities were very attached to their 
 local hospital. 
 
 The future of Teignmouth hospital was raised and Mairead said that a coastal 
 review/consultation had been undertaken and the care model suggested that a 
 hub would deliver better care in the area – this was not financially driven, but 
 about delivering better care and using facilities to their best effect. 
 
 A Governor for Devon Partnership Trust was at the meeting, and he said that 
 he had run surgeries at the Trust in the past however no one had come along 
 to meet him and discuss any issues they had in respect of the Partnership 
 Trust. He wished to know if he held further surgeries at the Trust, whether 
 anyone would come to meet him.  It was agreed that this issue be taken 
 forward outside of the meeting. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
RS 
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 A suggestion was made that to increase membership, patients were 
 automatically made members unless they stated otherwise.  Richard Ibbotson 
 said that this idea had been considered before, but membership had to be 
 personally-driven and not automatic. 
 
 ‘Was the funding available in the new organisation enough to ensure it would 
 not be in deficit and had learning been taken from the outcome of the 
 Employment Tribunal last year?’  In respect of finance, it was noted that the 
 Trust’s funding, which was public money, would be worked as hard as it could 
 to provide services for the Trust’s patients.  The final stage of the Employment 
 Tribunal had been concluded in the past few weeks, and a lot of lessons had 
 been learnt around how the Trust managed itself and strengthened its 
 governance processes.  A review of governance processes had been 
 undertaken by Audit South West and also of the Trust’s Whistleblowing policy 
 by PwC.  All recommendations from those two reviews had been implemented. 
 

12. Dates of Next Meetings in 2015 
 
 

7 October Board of Directors Public Meeting 1.30pm - 3.00pm 
  Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 
4 November Board of Directors Public Meeting 1.30pm - 3.00pm 
  Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 
2 December Board of Directors Public Meeting 1.30pm - 3.00pm 
  Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 
9 December Council of Governors Public Meeting 3.00pm - 5.00pm 
  Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 
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Annual Members Meeting  
 

Friday 23 September 2016 
 

Agenda Item: 6 

Report Title: Lead Governor’s Report 

Report By: Lead Governor 

Open or Closed: Open under the Freedom of Information Act 

 

1.  Summary of Report 
 

 Topical areas of interest presented by the Lead Governor arising since the last Annual 
Members Meeting on 25 September 2015. 

 

2.  Main Report 
 

 Thank you for coming this afternoon.  I hope you found the sessions interesting and that 
you had the opportunity to look at the stands, speak to governors, and fellow members-
and of course, enjoyed the refreshments.  I should like to thank everyone involved in 
organising the Annual Members Meeting.  We appreciate all your efforts. 

 

 This time last year we were on the brink of making a major decision about the future of 
the Trust.  We integrated with Torbay and Southern Devon Health and Care NHS Trust 
on 1 October 2015 and overnight the workforce of our Trust rose from 4,000 to more 
than 6,000 with public membership just over 11,000 and staff membership close to 
6,000. 

 

 Now we are in the middle of consultations led by South Devon and Torbay Clinical 
Commissioning Group (CCG) to change the way NHS services are delivered in the 
future.  Decreases in funding have forced the future changes.  However, research 
shows that patients are safer and happier at home.  The Trusts' focus is on person-
centred care ensuring a safe and quality service.  Governors are fully supportive of this 
aim and we need your help to bring it about.  We need to know how you see the future 
and what you expect from the Trust.  What, for instance, would you like to be asked on 
our annual survey, do you wish to see the return of Medicine for Members?  Would you 
like governors to hold drop-in sessions at our community hospitals?  Governors want to 
encourage the registration of new members as well to be able to represent member 
worries and wishes.  The governors are very proud of the Trust and of the high regard 
that it is held in by the community.  We will do everything in our power to ensure that this 
is continued and enhanced. 

 

3.  Recommendation 
 

3.1  Council of Governors/members accept the report. 
 

4.  Decisions Needed to be Taken 
 

4.1 Note and comment on the information outlined above. 
4.2 Approve the recommendation outlined above. 
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Annual Members Meeting 
Friday 23 September 2016 

 

Agenda Item: 8 

Report Title: Council of Governors to formally receive the Annual Report 
and Accounts 2015/16 

Report By: Chief Executive/Director of Finance 

Open or Closed: Open under the Freedom of Information Act 

 

1.  Summary of Report 
 

1.1 As an NHS Foundation Trust (FT), we are required to produce our full Annual 
Report and Accounts, reporting on the last financial year, in time for these to 
be laid before Parliament in July.  This detailed document, which fulfils the 
specific reporting requirements which are laid down by the independent 
regulator, runs to over 200 pages* and was submitted before the deadline, 
after being approved by the Board of Directors and the external auditors. 

 

 *Several copies of this full document are being made available today; 
additional copies can be found on our website 
(http://www.torbayandsouthdevon.nhs.uk/) or upon request via the Foundation 
Trust Office.  Due to the length of this document, only a very small number 
have been printed for today. 

 

1.2 Governors received their full copy of the Annual Report and Accounts 2015/16 
in August; duplicate copies have therefore not been attached to this report. 

 

1.3 An Annual Review for 2015/16 has subsequently been produced based 
closely on the full Annual Report and Accounts, but shorter in length and 
presented in a more reader-friendly format.  Additional copies are available 
today and have been circulated to members, local hospitals, GP surgeries 
and libraries. 

 

2.  Background Information 
 

2.1 Every year, the Trust’s Council of Governors should formally receive the NHS 
Foundation Trust’s annual accounts, any report of the auditor on them, and 
the annual report. 

 

2.2 Following the introduction of the new Health and Social Care Act 2012 from 1 
April 2013, Foundation Trusts may combine the Annual Members’ Meeting 
with a Council of Governors’ general meeting, which is held for the purpose of 
considering the Trust’s Annual Report and Accounts. 

 

3.  Recommendation 
 

3.1 Council of Governors formally receive the Torbay and South Devon NHS 
Foundation Trust Annual Report and Accounts for 2015/16. 
 

4.  Decisions Needed to be Taken 
 

4.1 Comment and receive the information outlined above. 
4.2 Council of Governors approve the recommendation outlined above. 
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Annual Members Meeting 
 

Friday 23 September 2016 
 

Agenda Item: 9 

Report Title: Membership Report 

Report By: Lynne Hookings - Mutual Development Group 

Open or Closed: Open under the Freedom of Information Act 

 

1.  Summary of Report 
 
1.1 This report provides an overview of the Torbay and South Devon NHS Foundation 

Trust (the Trust) public membership, understanding the patient experience and the 
work of the Mutual Development Group which is chaired by one of our publicly-
elected governors. 

 

2.  Membership Overview 
 

2.1 Constituencies 
 

The Trust constituencies are based on current local wards and local authority 
boundaries giving a sense of locality to members and governors. 

 
 

 
 

Above: The Trust public membership is divided into three public constituencies, 
and elections are held within each to choose governors to sit on the Council of 
Governors. 
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2.2 Community involvement 
We have been authorised as an NHS Foundation Trust for nine years now, and we 
are maintaining a public membership of just under 12,000 people whom we stay in 
contact with several times a year.  Annual surveys and real-time feedback of their 
views about our forward plans and about their experiences of our service – as 
recent patients, carers or visitors – is now an established part of our 
communications with our members.  Following integration in October 2015 with 
Torbay and Southern Devon Health and Care NHS Trust it was decided with 
governors that the annual survey would be deferred until spring 2016.  
 
Following discussions early in the New Year that South Devon and Torbay Clinical 
Commissioning Group (CCG) was considering a community-wide consultation, it 
was decided for the second time that the annual survey would be deferred until 
after the formal consultation had taken place.   
 
Governors welcome the opportunity to record whether the person completing the 
CCG-led survey is a governor/member of the Foundation Trust and the first few 
digits of the postcode will enable governors to receive anonymous feedback from 
their constituency areas. 

 
The membership is represented by the 17 people elected to our Council of 
Governors, whose responsibility is to ensure that the Trust’s directors take account 
of the views of the membership, members of the public and the wider community 
when setting the Trust’s strategy and forward plans. 

 
2.3 Appeal for email addresses 
 A big thank you to everyone who has responded to our recent request for more 

email addresses. The Trust has over 11,000 public members and we have just 
broken the 1,000 barrier (1,037 as at 15 September) for public members wanting 
to receive electronic communications.  We are sure there are probably a lot more 
than 1,000 of our members using email and as the Trust would like to make more 
use of electronic communications with members in the future to save on postage 
costs, we are trying to gather email addresses for as many of you as possible. 
Please do not worry if you do not have an email address, we would still very much 
like to keep you as a member, although we may communicate with you less 
frequently throughout the year. If you can help by providing us with an email 
address then please email the Foundation Trust office – contact details below. 
Please remember to include your name and postal address so we can ensure we 
match the right email address to the correct member. 

 
2.4 Appeal for new members 
 We are again asking every member to find at least one new member over the 

coming months.  Anyone over the age of 16 can become a member (such as a 
friend, neighbour or relative living in Torbay, Teignbridge or the South Hams) by 
contacting the Foundation Trust office via online form, telephone, e-mail, fax or in 
writing - contact details below. Please note that membership in the South Hams 
area is getting particularly low and more members from this Trust constituency 
area (Totnes, South Brent, Dartmouth, Kingsbridge, Ivybridge etc) are very much 
welcomed.  Please also help the Trust to seek new members in the Teignbridge 
and Torbay areas. 
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 Anyone interested in becoming a member are advised to contact the Foundation 
Trust Office (Tel: 01803 655705 / Fax: 01803 616334 / e-mail: 
foundationtrust.tsdft@nhs.net) or sign-up online via 
http://www.torbayandsouthdevon.nhs.uk .  The address to write to is Foundation 
Trust Office, Hengrave House, Torbay Hospital, Torquay TQ2 7AA. 
 

2.5 Membership statistics 
 

Public Constituency: Totals 

At year start (1 April 2015) 12,115 

South Hams & Plymouth (eastern area) 1,369 

Teignbridge 4,521 

Torbay 6,225 
   

At year end (31 March 2016) 11,477 

South Hams & Plymouth (eastern area) 1,286 

Teignbridge 4,293 

Torbay 5,898 

Members Leaving 
(requests to be removed, mail returns, deceased (459 / 66%), out of area) 

695 

New Members 69 
  

As at 15 September 2016 11,296 

South Hams 1,264 

Teignbridge 4,207 

Torbay 5,825 
 

 The Trust would be very grateful if members could inform us of any changes to 
their personal details and if leaving messages with the Foundation Trust Office 
(details at the top of this page) to also confirm whether anyone else living with you 
are moving too.  Thank you to everyone who keeps us up-to-date, it is very much 
appreciated. 

 

2.6 Analysis of current membership (as at 15 September 2016) 
 

Public 
Constituency 

Number of 
Members 

Eligible Membership* 

Age:  
(years) 
 

Torbay Teign-
bridge 

South Hams & 
Plymouth (eastern 

area) 

16-21 21 

100,342 94,453 64,800 22-40 343 

41-64 2,382 

65+ 8,390 29,360 26,514 17,046 

Not Stated 160 - - - 

Total 11,296 129,702 120, 967 81,846 

Gender: 
(public membership) 

 Percentage of 
Members 

Eligible Membership 

Male 40% 188,793 

Female 58% 200,553 

Non-Gender 
Specific  
(no titles supplied) 

1%  

 

         *Based on 2002 Census for all three public constituencies.  Only available data is 
for age groups between 0-14, 15-19, 20-24, 25-39, 40-44, 45-64 and 65+. 
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2.7 Membership analysis 
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2.8 Election turnout  
 

 
Date of 
Election 

 
Constituencies 

Involved 
 

 
No. of 

Governors in 
Constituency 

 
No. of Seats 
Contested 

 
Election 
Turnout 

December 2015 Teignbridge 7 4 n/a 

December 2015 South Hams and 
Plymouth* 

3 1 n/a 

January 2016 Staff (community) 2 2 12.7% 

February 2016 Torbay 7 3 33.8% 

March 2016 South Hams and 
Plymouth 

3 1 31.7% 

July 2016 Staff (acute non-
clinical) 

2 2 n/a 

 
 *Only one seat filled in December 2015 hence second election in March 2016. 
 
 Thank you to everyone who put themselves forward to become a governor and 

thank you to those who took the time to vote.  It is very much appreciated to have 
turnouts in excess of 30 per cent. 

 

3.  Recommendations 
 
3.1 Members to accept the membership report. 

 

4.  Decisions Needed to be Taken 

 
4.1 Comment and receive the information outlined above. 
4.2 Approve the recommendation outlined above. 
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Annual Members Meeting 
  

Friday 23 September 2016 
 

Agenda Item: 10 

Report Title: Constitutional Changes 

Report By: Lead Governor / Company  Secretary 

Open or Closed: Open under the Freedom of Information Act 

 

1.  Summary of Report 
 
1.1  To inform and give members the opportunity to vote on the changes to the 

Trust’s Constitution following integration between South Devon Healthcare 
NHS Foundation Trust and Torbay and Southern Devon Health and Care 
NHS Trust in October 2015 to form a new integrated care organisation; 
Torbay and South Devon NHS Foundation Trust. 

 
1.2  The changes which can be seen as at attachment one contain all the 

feedback given to us by our independent regulator and it was this document 
that both the Board of Directors and Council of Governors approved in 
September 2015 to create a new Constitution post integration. 

 

2.  Background Information 

 
2.1 Foundation Trusts must always be legally constituted in order to maintain their 

governance risk rating.  Failure to have in place the ‘governance’ 
requirements set by our independent regulator i.e. not legally constituted 
could lead to more stringent monitoring or the regulator initiating enforcement 
powers. 

 
2.2 In order to make changes to the Torbay and South Devon NHS Foundation 

Trust Constitution the following must be followed: 
 
 Section 45 - Amendment of the Constitution 

 
45.1  The Trust may make amendments of its constitution only if:- 
 

(a)  more than half of the members of the Council of Governors of the Trust 
 voting approve the amendments and 
 

(b)  more than half of the members of the Board of Directors of the Trust 
 voting approve the amendments. 
 
COMPLETE September 2015 
 
45.2  Amendments made under paragraph 45.1 take effect as soon as the 

conditions in that paragraph are satisfied but the amendment has no 
effect in so far as the constitution would, as a result of the amendment, 
not accord with schedule 7 of the 2006 Act. 

 
COMPLETE October 2015 
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45.3  Where an amendment is made to the constitution in relation to the 

powers or duties of the Council of Governors (or otherwise with respect 
to the role that the Council of Governors has as part of the Trust):- 
 

(a)  at least one member of the Council of Governors must attend the next 
 Annual Members‘ Meeting and present the amendment, and 
 
LEAD GOVERNOR IN ATTENDANCE TO PRESENT THE AMENDMENTS 
 
 

(b)  the Trust must give the members an opportunity to vote on whether 
 they approve the amendment. 
 
MEMBERS TO VOTE AT TODAY’S MEETING.  The majority of the 
changes involve general formatting e.g. new contents page, to align the 
Constitution with the national model available to all Foundation Trusts.  
Sections 25, 26 and 27 (attachment one) are not fundamentally different 
from the old Constitution but the Trust was asked to update in 
accordance with the guidance available at the time as these paragraphs 
do link to section 45.3 above / attachment one and the reference to 
governor powers or duties. 
 
45.4  If more than half of the members voting approve the amendment, the 

amendment continues to have effect; otherwise, it ceases to have 
effect and the trust must take such steps as are necessary as a result. 

 
SUBJECT TO VOTING AT TODAY’S MEETING 
 
45.5  Amendments by the Trust of its constitution are to be notified to 

Monitor. For the avoidance of doubt, Monitor‘s functions do not include 
a power or duty to determine whether or not the constitution, as a result 
of the amendments, accords with Schedule 7 of the 2006 Act. 

 
SUBJECT TO ABOVE 

 

3.  Recommendation 

 
3.1 Members vote and approve the changes to the Trust’s Constitution as at 

attachment one. 
 

4.  Decisions Needed to be Taken 

 
4.1 Approve the recommendation above. 

 

5.  Attached to this report 
 
Attachment one –  Constitution post integration (1 October 2015) with tracked  
   changes enabled for ease of reference. 
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CONSTITUTION OF  

TORBAY AND SOUTH DEVON NHS FOUNDATION TRUST 

(A PUBLIC BENEFIT CORPORATION) 

updated October 2015 

  
THIS TEXT TO BE REMOVED ONCE FINALISED 

DRAFT ICO CONSTITUTION VERSION 0.4 (FOLLOWING FEEDBACK FROM BOARD OF 
DIRECTORS AND MONITOR – ALL OF MONITOR’S SUGGESTIONS INCLUDED.  

DISCUSSION POINT AS PER SUMMARY BOARD SHEET) 
 
 
Unless the contrary intention appears or the context otherwise requires, words or expressions 
contained in this constitution bear the same meaning as in the National Health Service Act 2006 as 
amended by the Health and Social Care Act 2012. 

References in this constitution to legislation include all amendments, replacements, or re-
enactments made.  Headings are for ease of reference only and are not to affect interpretation. 

Words importing the masculine gender only shall include the feminine gender; words importing the 
singular shall include the plural and vice-versa. 
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Table of Contents (PAGE NUMBERS TO BE ADDED ONCE TRACKED CHANGES OFF) 

Paragraph  

1. Definitions 

2. Name  

3. Principal Purpose 

4. Powers 

5. Core Principles 

6. Members  

7. Annual Members’ Meeting  

8. Council of Governors – Composition  

9. Council of Governors – Election of governors 

10. Council of Governors – Tenure  

11. Council of Governors – Termination of Tenure  

12. Council of Governors – Disqualification and Removal  

13. Council of Governors – Vacancies 

14. Council of Governors – Duties of Governors 

15. Council of Governors – Expenses 

16. Council of Governors – Remuneration  

17. Council of Governors – Meetings 

18. Council of Governors – Committees and Sub-Committees  

19. Referral to the Panel by the Council of Governors  

20. Conflicts of Interest of Members of the Council of Governors 

21. Board of Directors – Composition  

22. Board of Directors – General Duty  

23. Board of Directors – Qualification for Appointment as a Non-Executive Director 

24. Board of Directors – Appointment and Removal of Chairman and Other Non-
Executive Directors  

25. Board of Directors – Appointment of Initial Chairman and Initial Other Non-Executive 
Directors  

26. Board of Directors - Appointment and Removal of the Chief Executive and Other 
Executive Directors  

27. Board of Directors – Appointment and Removal of Initial Chief Executive  

28. Board of Directors – Appointment of Vice Chair and Senior Independent Director  

29. Board of Directors – Disqualification  

30. Board of Directors – Meetings  

31. Board of Directors - Conflicts of Interest of Directors  

32. Board of Directors – Remuneration and Terms of Office  

33. Registers  
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34. Registers - Admission to and Removal from the Registers  

35. Registers – Inspection and Copies  

36. Documents Available for Public Inspection  

37. Auditor  

38. Audit committee  

39. Accounts  

40. Annual Report, Forward Plans and Non-NHS Work  

41. Presentation of the Annual accounts and Report to the Governors and Members 

42. Indemnity 

43. Instruments  

44. Dispute Resolution Procedures 

45. Amendment of the Constitution  

46. Mergers etc. and Significant Transactions  

ANNEX 1 – Public Constituencies of the Trust 

ANNEX 2 – Council of Governors Standing Orders 

ANNEX 3 - Annual Members Meeting Standing Orders 

ANNEX 4 – Board of Directors Standing Orders 

ANNEX 5 – Model Election Rules 
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1 Definitions 
 
1.1 In this constitution:- 

‘the 2006 Act’ Means the National Health Service Act 2006; 

‘the 2012 Act’ Means the Health and Social Care Act 2012; 

‘constitution’ Means this constitution and all annexes to it. 

‘Monitor’ Means the body corporate known as Monitor, as provided by 
section 61 of the 2012 Act. 

‘Accounting Officer’ Means the person who from time to time discharges the functions 
specified in paragraph 25(5) of Schedule 7 to the 2006 Act. 

‘applicant NHS Trust’ Means South Devon Healthcare NHS Trust which made the 
application to become an NHS Foundation Trust; 

‘area of the Trust’ Means the area consisting of all the areas specified in Annex 1; 

‘Board of Directors’ Means the Board of Directors as constituted in accordance with 
this constitution; 

‘Council of Governors’ Has the same meaning as the Board of Governors in the 2006 
Act as constituted in accordance with this constitution and 
hereafter known as the Council of GovernorsMeans the Council 
of Governors constituted in accordance with this constitution; 

‘Lead Governor’ Elected by the Council of Governors (excluding the chair) to act 
as Lead Governor as defined by Monitor’s Code of Governance; 

‘Annual Members  As defined in paragraph 7 in the constitution. 
Meeting’ 

‘Director’ Means a member of the Board of Directors; 

 

‘Financial year’ Means:- 

 (a) The period beginning with the date on which the Trust is 
authorised and ending with the next 31st March; and 

  
 (b) Each successive period of twelve months beginning with 1st 
  April. 

‘Local Authority  Means a member of the Council of Governors appointed by a  
Governor’ local Authority in accordance with paragraph 8.7.  For the 

purposes of clarification a Governor may be an elected Governor 
or an officer of a Local Authority; 

‘Member’ Means a member of the Trust; 

‘Oother pPartnership  Means a gGovernor of the Council of Governors appointed by a  
Governor’ partnership organisation specified in paragraph 8.3; 
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‘Ppublic Governor’ Means a gGovernor of the Council of Governors elected by the 
members of the public constituency; 

‘Secretary’ Means the Secretary of the Trust or any other person appointed 
to perform the duties of the Secretary of the Trust, including a 
joint, assistant or Deputy Secretary; 

‘Staff Governor’ Means a member of the Council of Governors elected by the 
members of one of the classes of the Sstaff cConstituency; 

‘the Trust’ Means the Torbay and South Devon NHS Foundation Trust; 

‘University Governor’ Means a gGovernor of the Council of Governors appointed by a 
University providing a medical or dental school to a hospital of the 
Trust; 

‘Public Constituency’ Means collectively those members living in the areas of the 
Foundation Trust. 

‘Staff Constituency’ Those individuals who are eligible for membership of the Trust as 
outlined in section 6.3 are referred to collectively as the ‘Sstaff 
cConstituency’. 

2 Name 

2.1 The name of this Trust is to be ‘Torbay and South Devon NHS Foundation Trust‘. 

3 Principal Purpose 

3.1 The Trust’s principal purpose is the provision of goods and services for the purposes of 
the health service in England. 

3.2 The Trust does not fulfil its principal purpose unless, in each financial year, its total 
income from the provision of goods and services for the purposes of the health service in 
England is greater than its total income from the provision of goods and services for any 
other purposes. 

3.3 The Trust may provide goods and services for any purposes related to:- 

 a) the provision of services provided to individuals for or in connection with  
 the prevention, diagnosis or treatment of illness, and 

 b) the promotion and protection of public health. 

3.4 The Trust may also carry on activities other than those mentioned in the above 
paragraph for the purpose of making additional income available in order better to carry 
on its principal purpose. 

4 Powers  

4.1 The powers of the Trust are set out in the 2006 Act. 

4.2 All the powers of the Trust shall be exercised by the Board of Directors on behalf of the 
Trust. 

4.3 Any of these powers may be delegated to a committee of directors or to an executive 
director. 

5 Core Principles 

5.1 NHS Core Principles 

5.1.1 The NHS will provide a universal service for all based on clinical need, not 
ability to pay.  The NHS will provide a comprehensive range of services.  
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The NHS will shape its services around the needs and preferences of 
individual patients, their families and their carers;  

5.1.2 The NHS will respond to different needs of different populations;  

5.1.3 The NHS will work continuously to improve quality services and to 
minimise errors;  

5.1.4 The NHS will support and value its staff; public funds for healthcare will be 
devoted solely to NHS patients; 

5.1.5 The NHS will work together with others to ensure a seamless service for 
patients; 

5.1.6 The NHS will help keep people healthy and will work to reduce health 
inequalities; 

5.1.7 The NHS will respect the confidentiality of individual patients and provide 
open access to information about services, treatment and performance. 

5.2 The Trust will operate within and as part of the wider health and social care community 
in order to deliver appropriate services, and in doing so cooperate with other NHS bodies 
and local authorities in the exercise of its functions. 

6 Members 

6.1 The Trust shall have members, each of whom shall be a member of one of the following 
 four is to have four membership constituencies, namely:- 

(a) Three public constituencies, and 

(b) A sStaff cConstituency. 

6.2 Public Constituencies 

6.2.1 The public constituencies are to be known by the names listed in column 
1 of Annex 1. 

6.2.2 Members of the Trust who are members of the public constituencies are 
to be individuals:- 

(a) Who live in the area specified for that constituency in the 
corresponding entry in column 2 of Annex 1; and 

(b) Who are not eligible to become a member of the sStaff cConstituency 
and are not members of any other constituency or otherwise 
disqualified for membership under paragraph 6.4; and 

(c)  Who have each made an application for membership to the Trust and 
been entered on the Register of Members of the Trust.  

6.2.3 On receipt of an application for membership and subject to being satisfied 
that the applicant is eligible the Secretary shall cause the applicant’s 
name to be entered in the Trust’s Register of Members. 

6.2.4 The minimum number of members required for each public constituency is 
to be 500. 

6.3 Staff Constituency 

6.3.1 The Sstaff cConstituency is divided into three classes as follows: 

a) Acute clinical, which shall include the following staff: 

(i)  nursing, midwifery, health visiting and assistants 

(ii)  medical and dental 

(iii) allied health professionals and helpers 
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(iv) scientific and professional 

(v) medical laboratory assistants 

(vi) operating department operatives 

b) Acute non-clinical, which shall include the following staff: 

(i) senior managers (assistant service manager level and above) 

(ii) administrative and clerical 

(iii) ancillary 

(iv) maintenance 

(v) works professional 

(vi) medical electronics 

  c) Community Health and Social Care, which shall include the following 
staff: 

(i)  nursing, midwifery, health visiting and assistants 

(ii)  medical and dental 

(iii) allied health professionals and helpers 

(iv) scientific and professional 

(vi) senior managers (assistant service manager level and above) 

(vii) administrative and clerical 

(viii) ancillary 

(ix) maintenance 

(x) works professional 

6.3.2  An individual is eligible to become a member of the Sstaff cConstituency if  

(a) They are employed under a contract of employment by the Trust ; or  

(b) They are not so employed but who nevertheless exercise functions 
for the purposes of the Trust; and 

(c) They satisfy the minimum duration requirements set out in paragraph 
3(36) of Schedule 7 to the 2006 Act, that is to say (i) in the case of 
individuals described at (a) above they are employed by the Trust 
under a contract of employment which has no fixed term or a fixed 
term of at least 12 months, or  they have been continuously employed 
by the Trust for at least 12 months;(ii) in the case of individuals 
described at (b) above, who have exercised the functions for the 
purposes of the Trust continuously for at least 12 months; and 

(d) They are not disqualified for membership under paragraph 6.4 below. 

6.3.3 The Secretary shall make a final decision about the class of which an 
individual is eligible to be a member. 

6.3.4 An Individual who is:- 

(a) Eligible to become a member, and  

(b) Invited by the Trust to become a member of the appropriate class, 

Will become a member of the Trust as a member of one of the classes of 
the sStaff cConstituency without an application being made, unless 
he/she informs the Trust that he/she does not wish to do so. 
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6.3.5 On receipt of an application for membership and subject to being satisfied 
that the applicant is eligible the Secretary shall cause the applicant’s 
name to be entered in the Trust’s Register of Members. 

6.3.65 The minimum number of members of each class of the Sstaff 
cConstituency is to be 100. 

6.3.76 A person who is eligible to be a member of one of the classes of the sStaff 
cConstituency (see paragraph 6.3.2 above) may not become or continue 
as a member of any constituency other than the sStaff cConstituency. 

6.4 Disqualification for Membership 

6.4.1 A person may not be a member of the Trust if they do not meet the 
eligibility criteria under 6.2 and 6.3, or if under sixteen years of age or in 
the circumstances set out in paragraph 6.5.1(c) (vii). 

6.4.2 Where the Trust is on notice that a member may be disqualified from 
membership, or may no longer be eligible to be a member they shall give 
the member 14 days written notice to show cause why his name should 
not be removed from the Register of Members.  On receipt of any such 
information supplied by the member, the Secretary may, if he considers it 
appropriate, remove the member from the Register of Members.  In the 
event of any dispute the Secretary shall refer the matter to the Council of 
Governors to determine. 

6.5 Termination of Membership  

6.5.1 A member shall cease to be a member if he- 

(a) Resigns by notice to the Secretary; 

(b) Ceases to fulfil the requirements of paragraph 6.2 or 6.3; 

(c) Is expelled by a resolution approved by not less than two-thirds of the 
members of the Council of Governors present and voting at a 
gGeneral mMeeting on the grounds that the Member to be expelled 
has acted in a way detrimental to the interests of the Trust.  In this 
instance the following procedure is to be adopted:- 

(i) Any member may complain to the Secretary that another 
member has acted in a way detrimental to the interests of the 
Trust and the Secretary shall consider the complaint and 
either dismiss it summarily or refer the complaint to the 
Council of Governors; 

(ii) If a complaint is made, the Council of Governors may itself 
consider the complaint having taken such steps as it considers 
appropriate to ensure that each member’s point of view is 
heard and may either: 

- Dismiss the complaint and take no further action: or 

- Arrange for a resolution to expel the member complained of 
to be considered at the next gGeneral Mmeeting of the 
Council of Governors; 

(iii) If a resolution to expel a member is to be considered at a 
gGeneral Mmeeting of the Council of Governors, details of the 
complaint must be sent to the member complained of not less 
than one calendar month before the meeting with an invitation 
to answer the complaint and attend the meeting; 
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(iv) At the meeting the Council of Governors will consider 
evidence in support of the complaint and such evidence as the 
member complained of may wish to place before them; 

(v) If the member complained of fails to attend the meeting 
without due cause the meeting may proceed in their absence; 

(vi) A person expelled from membership will cease to be a 
member upon the declaration by the Chairman of the meeting 
that the resolution to expel them is carried; 

(vii) No person who has been expelled from membership is to be 
re-admitted except by resolution carried by the votes of two-
thirds of the members of the Council of Governors present and 
voting at a Ggeneral Mmeeting. 

6.6 Voting at Governor Elections 

6.6.1 A person may not vote at an election for a gGovernor unless within the 
specified period he has made a declaration in the specified form stating 
the particulars of his qualification to vote as a member of the constituency 
for which an election is being held.  It is an offence knowingly or recklessly 
to make such a declaration which is false in a material particular.  The 
period and form are specified in Annex 3 paragraph 21.  This offence 
does not apply to the Sstaff cConstituency pursuant to section 60(4) of the 
2006 Act. 

7 Annual Members Meeting 

7.1 The Trust shall hold an annual meeting of its members (‘Annual Members’ Meeting’).  
The Annual Members’ Meeting shall be open to members of the public. 

8 Council of Governors - Composition 

8.1 The Trust is to have a Council of Governors which shall comprise both elected and 
appointed governors.  It is to consist of Ppublic Governors, Sstaff Governors, NHS 
stakeholder Governors, Local Authority Governors, a University Governor and other 
Partnership Governors. 

8.2 The Council of Governors of the Trust is to comprise:- 

(a)  17 Ppublic Governors; 

(b)  6 Sstaff Governors from the following classes: 

 (i) Acute clinical staff – two staff 

 (ii) Acute non-clinical staff – two staff 

 (iii) Community Health and Social Care Staff – two staff 

 (c) 1 South Devon and Torbay Clinical Commissioning Group Governor; 

 (d) 4 Local Authority Governors; 

 (e) 21 University Governors; 

 (f) 2 oOther Ppartnership Governors; 

 8.2.1 The aggregate number of members of public Governors is to be more than 
half the total membership of the Council. 

8.3 The organisations specified as other partnership organisations that who may appoint the 
other partnership governors referred to in paragraph 8.2(f) a member of the Council of 
Governors are:- 

(a) Devon Partnership NHS Trust; 
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 (b) One of Torbay Council for Voluntary Services, Teignbridge Council for 
Voluntary Services and South Hams Council for Voluntary Services who shall 
agree between themselves which of the three organisations shall be entitled to 
appoint a Governor of the Council of Governors.  In default of agreement the 
Trust shall nominate one of the three bodies to exercise this function.  This 
process shall be carried out afresh in relation to each new appointment of a 
Governor of the Council of Governors; 

(cb) One governor suggested by One of South Devon Carers Devon Carers 
Strategy Board and/or Torbay Carers Strategy Steering Group Consortium 
and County Carers Steering Group who shall agree between themselves who 
which of the two forums shall be entitled to appoint a gGovernor of the Council 
of Governors.  In default of agreement the Trust shall nominate one of the two 
bodies to exercise this function.  This process shall be carried out afresh in 
relation to each new appointment of a gGovernor of the Council of Governors. 

8.4 Public Governors 

 8.4.1 Members of the public constituencies may elect any of their number to be 
a Ppublic Governor.  

 8.4.2 If contested, the election must be by secret ballot.  

 8.4.3 The eElection Sscheme, including the specified forms of and periods for 
declarations to be made by candidates standing for office and Governors 
as a condition of voting and the process if the election is uncontested, is 
set out in Annex 3. 

 8.4.4 A person may not stand for election to the Council of Governors as a 
Ppublic Governor unless, within the period specified in Annex 3 he has 
made a declaration in the form specified in that Part of that Annex of his 
qualification to vote as a member of the public constituency for which the 
election is being held and is not prevented from being a member of the 
Council by paragraph 8 to Schedule 7 of the 2006 Act or paragraph 12 
below (disqualification and removal).  It is an offence to knowingly or 
recklessly make a declaration under section 60 of the 2006 Act which is 
false in a material particular. 

 8.4.5 Paragraph 6.6.1 (voting at gGovernor elections) applies. 

 8.4.6 Elections will be held annually, such that, for South Hams and Plymouth 
constituency, one seat will become vacant each year.  For Torbay and 
Teignbridge constituencies, over a three-year period, two seats will 
become vacant at the end of years one and two and three seats will 
become vacant at the end of year three.  In all constituencies, for the first 
three years of operation, seats will become vacant on the basis of the 
number of votes cast for sitting Ppublic Governors.  The seat(s) in each 
constituency held by the Governors with the lowest number of votes will 
become vacant at the end of year one.  The seat(s) in each constituency 
held by the remaining Governors with the next lowest number of votes will 
become vacant at the end of year two.  The remaining seat(s) in each 
constituency will become vacant at the end of year three.  In the event of 
a tie between relevant Governors the choice of who should vacate their 
position will be determined by lot. 

8.5 Staff Governors 

 8.5.1 Staff Governors are to be elected by members of their class of the Sstaff 
cConstituency. 

 8.5.2 If contested, the election must be by secret ballot.  
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 8.5.3 The eElection Sscheme including the process if the election is 
uncontested, is set out in Annex 3.   

 8.5.4 Elections will be held annually, such that over a three-year period, one 
seat will become vacant at the end of years one and two and two seats 
will become vacant at the end of year three.  For the first three years of 
operation, seats will become vacant on the basis of the number of votes 
cast for sitting Sstaff Governors.  The seat held by the gGovernor with the 
lowest number of votes will become vacant at the end of year one.  The 
seat held by the remaining gGovernor with the next lowest number of 
votes will become vacant at the end of year two.  The remaining two seats 
will become vacant at the end of year three.  In the event of a tie between 
relevant Governors the choice of who should vacate their position will be 
determined by lot. 

8.6 South Devon and Torbay Clinical Commissioning Group Governor 

 8.6.1 South Devon and Torbay Clinical Commissioning Group (CCG) may 
appoint one gGovernor.  The appointment shall be made in writing 
addressed to the Secretary and Signed by the Chief Executive of the 
CCG. 

8.7 Local Authority Governors 

 8.7.1 Each of the Devon County Council, South Hams District Council, 
Teignbridge District Council and Torbay Unitary Authority may appoint a 
Local Authority Governor.  The appointment shall be made in writing 
addressed to the Secretary and Signed by the Chief Executive of the 
Council. 

8.8 University Governor 

 8.8.1 University of Exeter Medical School and Plymouth University 
Peninsula School of Medicine and Dentistry Plymouth University may 
appoint one University Governor each.  The appointment shall be made in 
writing by the Dean of the Peninsula Medical Schooleach University. 

8.9 Other Partnership Governors 

 8.9.1 The other partnership Governors are to be appointed by the organisations 
listed in paragraph 8.3, in writing signed by the Chief Officer or equivalent 
of the organisation. 

8.10 Appointment of Lead Governor of the Council of Governors 

 8.10.1 The Council of Governors may appoint annually one of the publicly 
elected Governors to be Lead Governor of the Council of Governors.  The 
appointee shall ex-officio undertake the functions referred to in paragraph 
18.2 and 21.4.3 below and such other duties as may be assigned from 
time to time, but will not Chair the Council of Governors other than in the 
circumstances described in paragraph 17.1 below. 

9 Council of Governors – Election of Governors 

9.1 Elections for elected members of the Council of Governors shall be conducted in 
accordance with the Model Election Rules. 

9.2 The Model Election Rules as published from time to time by the Department of Health 
form part of this constitution. The Model Election Rules are attached at Annex 3. 

9.3 A subsequent variation of the Model Election Rules by the Department of Health shall 
not constitute a variation of the terms of this constitution for the purposes of paragraph 
443 of the constitution (amendment of the constitution). 
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9.4 An election, if contested, shall be by secret ballot. 

10 Council of Governors - Tenure 

10.1 Public Governors:- 

 (a) Subject to paragraph 8.4.6, mMay hold office for a period of up to three years,; 
except that in the first three years of operation the provisions of paragraph 
8.4.6 will apply; 

 (b) Are eligible for re-election at the end of that period; 

 (c) May not hold office for longer than nine consecutive years; 

 (d) Cease to hold office if they cease to be a member of a public constituency. 

10.2 Staff Governors:- 

 (a) Subject to paragraph 8.5.4, Mmay hold office for a period of up to three years;, 
except that in the first three years of operation the provision of paragraph 8.5.4 
will apply; 

 (b) Are eligible for re-election at the end of that period; 

 (c) May not hold office for longer than nine consecutive years; 

 (d) Cease to hold office if they cease to be a member of one of the classes of the 
Sstaff cConstituency. 

10.3 Nominated Appointed Governors:-  

 (a) May hold office for a period of up to three years; 

 (b) Are eligible for reappointment at the end of that period;  

 (c) May not hold office for longer than nine consecutive years; 

 (d) Cease to hold office if the sponsoring organisation withdraws its sponsorship 
of them. 

11 Council of Governors - Termination of Tenure 

11.1 A gGovernor may resign from that office at any time during the term of that office by 
giving notice in writing to the Secretary to the Trust. 

11.2 If a gGovernor fails to attend two meetings in any financial year, his tenure of office is to 
be immediately terminated unless the other Governors are satisfied that:- 

 (a) The absence was due to a reasonable cause; and  

 (b) He will be able to start attending meetings of the Trust again  within such a 
period as they consider reasonable. 

12 Council of Governors - Disqualification and Removal 

12.1 A person may not become or continue as a gGovernor of the Trust if:- 

 (a) In the case of a sStaff Governor or Ppublic Governor, he ceases to be a 
member of the constituency he represents; 

(b) In the case of a South Devon and Torbay CCG Governor, Local Authority 
Governor, University Governor or Oother Partnership Governor, the 
sponsoring organisation withdraw their sponsorship of him; 

 (c) He is a person in relation to whom a moratorium period under debt relief order 
applies (under Part 7A of the Insolvency Act 1986); 

 (d) He is a person who within the preceding five years has been convicted in the 
British Islands of any offence if a sentence of imprisonment (whether 
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suspended or not) for a period of not less than three months (without the 
option of a fine) was imposed on him;  

 (e) He has been adjudged bankrupt or his estate has been sequestrated and in 
either case he has not been discharged; 

(fd) He has made a composition or arrangement with, or granted a trust deed for, 
his creditors and has not been discharged in respect of it; 

 (eg) He is the subject of a sex offenders order;  

 (hf) He is under sixteen years of age; 

 (ig) He has been excluded from the Trust’s premises on the grounds of having 
been violent and/or abusive towards staff, patients or visitors or is subject to 
an anti-social behaviour order; 

(hj) He has within the preceding two years been dismissed, otherwise than by 
reason of redundancy or ill health, from any paid employment with a health 
service body; 

(ki) He is a person whose tenure of office as the Chairman or as a member or 
Director of any health service body has been terminated on the grounds that 
his appointment is not in the interests of the health service, for non attendance 
at meetings, or for non-disclosure of a pecuniary interest; 

(lj) He is an elected or appointed gGovernor of the Trust and is also executive or 
non-executive director of the Trust, or a gGovernor, non-executive director 
(including Chairman), executive director (including the Chief Executive) of 
another Foundation Trust or other such organisation as the Council of 
Governors may decide (after consultation with the Board of Directors;  

(mk) He has had his name removed, by a direction under section 151 of the 2006 
Act from any relevant list and has not subsequently had his name included in 
such a list; 

(nl) He is incapable by reason of mental disorder, illness or injury of managing and 
administering his property and affairs; 

 (m) A (two thirds) majority of the Council of Governors vote to remove him on the 
grounds that he has acted in a manner detrimental to the interests of the Trust 
or in breach of the core principles set out at paragraph 5.  Standing Orders of 
the Council of Governors shall make provision for the process to be adopted 
including the giving of not less than 28 days Notice of the resolution; 

(on) He is an elected member of the Devon County Council, South Hams District 
Council, Teignbridge District Council or Torbay Unitary Authority save where 
appointed under paragraph 8.7; 

(po) Being a member of the public, he was entitled to be a member of one of the 
classes of the sStaff cConstituency within the preceding two years. 

12.2 Where a person has been elected or appointed to be a gGovernor and he becomes 
disqualified for appointment under paragraph 121.1, he shall notify the Secretary to the 
Trust in writing of such disqualification. 

12.3 If it comes to the notice of the Secretary to the Trust at the time of his appointment or 
later that the gGovernor is so disqualified, he shall immediately declare that the person 
in question is disqualified and notify him in writing to that effect. 

12.4 Upon receipt of any such notification, that person’s tenure of office, if any, shall be 
terminated and he shall cease to act as a gGovernor. 

13 Council of Governors - Vacancies 
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13.1 Where membership of the Council of Governors ceases for one of the reasons set out in 
paragraphs 11 or 12 above, public and sStaff Governors shall be replaced in accordance 
with the following procedure:- 

(a) In the case of elected gGovernors replacement will be by selecting the person 
with the next highest allocation of votes in the previous election for the 
constituency or class represented.  The replacement governor will serve the 
remainder of the three-year term of the individual removed from office.  If there 
is no such person, then replacement will be by by-election, in accordance with 
the eElectoral Sscheme set out in Annex 3. 

(b) South Devon and Torbay CCG Governors, Local Authority Governors, 
University Governor and Oother pPartnership Governors are to be replaced in 
accordance with the processes agreed pursuant to paragraphs 8.6 to 8.9. 

14 Council of Governors – Duties of Governors 

14.1 The general duties of the Council of Governors are:- 

(a) At a General Meeting:- 

(i) To appoint or remove the Chairman and the other Non-Executive 
Directors.  The initial Chairman appointed by the Council of 
Governors is to be the Chairman of the applicant NHS Trust if s/he 
wishes to be appointed.  The other initial Non–Executive Directors 
appointed by the Council of Governors are, so far as possible, to be 
Non-Executive Directors (other than the Chairman) of the applicant 
Trust who wish to be appointed.  The removal of the Chairman or the 
other Non-Executive Directors requires the approval of three-quarters 
of the members of the Council of Governors present and voting; 

(a)(ii) To hold the Non-Executive Directors individually and collectively to 
account for the performance of the Board of Directors. 

(iii)(b) To represent the interests of the members of the Trust as a whole 
and the interests of the public. 

(iii) To decide the remuneration and allowances, and the other terms and 
conditions of office, of the Chairman and the other Non-Executive 
Directors; 

(iv) To appoint or remove the Trust’s auditor(s) at a general meeting of 
the Council; 

(v) To be presented with the annual accounts, any report of the auditor 
on them and the annual report; 

(b) To approve by a majority of the Council of Governors voting an appointment 
(by the Non-Executive Directors) of the Chief Executive other than the initial 
Chief Executive of the Trust appointed in pursuance of paragraphs 15 to 19 
(inclusive) of schedule 7 of the 2006 Act; 

(c) To give the views of the Council of Governors to Directors for the purposes of 
the preparation (by the Directors) of the document containing information as to 
the Trust’s forward planning in respect of each financial year to be given to 
Monitor; 

(d) To consider the annual accounts, any report of the auditor on them and the 
annual report; 

(e) To respond as appropriate when consulted by the Directors; 

(f) To review the size and composition of membership of the Council of 
Governors and the Non-Executive Directors. 
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14.2 The Trust must take steps to secure that the Governors are equipped with the skills and 
knowledge they require in their capacity as such. 

15 Council of Governors - Expenses 

15.1 The Trust may pay travelling and other expenses to gGovernors at such rates as it 
decides.  These are to be published in the annual report. 

15.2 The remuneration and allowances for non-executive directors set by the gGovernors are 
also to be published in the annual report. 

16 Council of Governors - Remuneration 

16.1 Governors are not to receive remuneration provided that this shall not prevent the 
remuneration of gGovernors by their respective employer. 

17 Council of Governors - Meetings  

17.1 The Chairman of the Trust or, in his absence, the Vice-Chairman of the Trust, or in their 
absence one of the other non-executive directors is to preside at meetings of the Council 
of Governors.  If the person presiding at any such meeting has a conflict of interest in 
relation to the business being discussed, the Lead Governor of the Council of Governors 
will chair that part of the meeting. 

17.2 Meetings of the Council of Governors are to be open to members of the public except in 
the following circumstances:- 

(a) Where the Council of Governors by resolution decides otherwise for reasons 
of commercial confidentiality or on other proper grounds. 

(b) The Chairman person chairing may exclude a member of the public if they are 
interfering with or preventing the proper conduct of the meeting. 

17.3 The Council of Governors will normally meet no more than four times during the financial 
year. 

17.4 At a general meeting, to be held in September (other than in the first Year of the Trust’s 
existence) the Council of Governors are to receive and consider the annual accounts, 
any report of the auditor on them, and the annual report. 

17.45 The Council of Governors is to adopt its own standing orders for its practice and 
procedure, in particular for its procedure at meetings (including general meetings), but 
these shall be in accordance with Annex 2. 

17.6 A Governor elected to the Council by a staff constituency or the staff constituency may 
not vote at a meeting of the Council unless, in the seven days before the meeting, he 
has made a declaration in the form specified at paragraph 17.7 and submitted to the 
Secretary to the Trust, stating which constituency or section he is a member of and is 
not prevented from being a member of the Council by paragraph 8 of Schedule 7 to the 
2006 Act or under this constitution. 

17.7 The form referred to in paragraph 17.6 is as set out in Annex 2. 

17.58 For the purposes of obtaining information about the Trust’s performance of its functions 
or the directors’ performance of their duties (and deciding whether to propose a vote on 
the Trust’s or directors’ performance), the Council of Governors may require one or more 
of the directors to attend a meeting. 

18 Council of Governors - Committees and Sub-Committees  

18.1 The Council of Governors will appoint four standing committees: 

(a) A Non-Executive Directors’ Remuneration Committee. 

b) A Nominations Committee. 

c) A Quality and Compliance Committee. 
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d) A Mutual Development Group. 

18.2 The Non-Executive Directors’ Remuneration Committee shall be chaired by the Lead 
Governor of the Council of Governors and will include three Ppublic Governors drawn 
from each of the three public constituencies and one other member of the Council of 
Governors. 

18.3 The Nominations Committee shall be chaired by either the Chairman, or in his absence 
the Lead Governor of the Council of Governors and consist of members as outlined in 
paragraph 21.4.3its Terms of Reference. 

18.4 The Chair of the Quality and Compliance Committee (Q&CC) will be elected by and from 
the members of the Q&CC Committee on an annual basis.  In the Chair’s absence, one 
of the publicly-elected members shall Chair the meeting. 

18.5 The Chair of the Mutual Development Group (MDG) will be elected by and from the 
members of the Mutual Development Group on an annual basis or in their absence, one 
of the publicly-elected members. 

18.6 The Council of Governors may appoint additional committees consisting of its members 
to assist it in carrying out its functions.  A committee appointed under this paragraph 
may appoint a sub-committee. 

18.7 These committees or sub-committees may call upon outside advisers to help them in 
their tasks. 

19 Referral to the Panel by the Council of Governors 

19.1 In this paragraph, the Panel means a panel of persons appointed by Monitor to which a 
gGovernor of an NHS Foundation Trust may refer a question as to whether the Trust has 
failed or is failing -  

a) to act in accordance with the constitution, or 

b) to act in accordance with provision made by or under Chapter 5 of the 2006 
Act. 

19.2 A gGovernor may refer a question to the Panel only if more than half of the members of 
the Council of Governors voting approve the referral. 

20 Conflicts of Interest of Members of the Council of Governors 

20.1 If a gGovernor has a pecuniary, personal or family interest, whether that interest is 
actual or potential and whether that interest is direct or indirect, in any proposed contract 
or other matter which is under consideration or is to be considered by the Council of 
Governors, the gGovernor shall disclose that interest to the members of the Council of 
Governors as soon as he becomes aware of it.  The standing orders for the Council of 
Governors shall make provision for the disclosure of interests and arrangements for the 
exclusion of a gGovernor declaring any interest from any discussion or consideration of 
the matter in respect of which an interest has been disclosed. 

21 Board of Directors - Composition 

21.1 The Trust is to have a Board of Directors, which shall comprise both executive and non-
executive directors. 

21.2 The Board of Directors is to comprise:– 

(a) a non-executive Chairman; 

(b) not less than five and no greater than eight other non-executive directors. 

(c) a Chief Executive and not less than four and no more than seven executive 
directors; and 
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(d) at least half of the Board of Directors, excluding the Chairman, will should 
comprise be non-executive directors determined to be independent. 

21.2.1 One of the executive directors will be the Chief Executive. 

21.2.2 The Chief Executive shall be the Accounting Officer. 

21.2.3 One of the executive directors shall be the Finance Director. 

21.2.4 One of the executive directors is to be a registered medical practitioner or 
a registered dentist (within the meaning of the Dentists Act 1984). 

21.2.5 One of the executive directors is to be a registered nurse or a registered 
midwife. 

21.2.6 The Board of Directors may determine that other Trust officers may attend 
meetings of the Board of Directors as and when required to provide 
operational advice and support to the Board to assist the Board in the 
discharge of their responsibilities. For the avoidance of doubt, such an 
officer attending will not be a Director for the purpose of the 2006 Act, nor 
will they be able to vote and will bear no responsibility or liability for any 
action of decision of the Board of Directors. 

21.3 Subject to paragraph 21.3.1 below, only a member of the public constituency or an 
individual exercising functions for the Peninsula Medical School is eligible for 
appointment as a non-executive director. 

21.3.1 Paragraph 21.3 above does not apply to the appointment of any initial 
non-executive Director in pursuance of paragraphs 15 to 19 (inclusive) of 
Schedule 7 to the 2006 Act. 

21.4 Non-executive directors are to be appointed in accordance with a process of open 
competition and in accordance with the following procedure:  

21.4.1 The Council of Governors will maintain a policy for the composition of the 
non-executive directors which takes account of the membership strategy, 
and which they shall review from time to time and not less than every 
three years. 

21.4.2 The Board of Directors will identify the skills and experience required. 

21.4.3 Appropriate candidates will be identified by a Nominations Committee, 
which will include the Chairman, Lead Governor of the Council of 
Governors and three Governors, and if the Nominations Committee so 
desires, an external expert who will have full voting rights.  The 
Nominations Committee will take account of the policy for the appointment 
of non-executive directors maintained by the Council of Governors and 
the skills and experience required.  The Nominations Committee may 
contract out the functions of identifying and approaching suitable 
candidates. 

21.4.4 The Nominations Committee will make a recommendation to the Council 
of Governors, which shall make the appointment, taking into account the 
policy set out at 21.4.1 and the needs of the Trust as identified by the 
Board of Directors. 

21.5 The validity of any act of the Trust is not affected by any vacancy among the Directors or 
by any defect in the appointment of any Director. 

22 Board of Directors – General Duty 

 The general duty of the Board of Directors and of each director individually, is to act with 
a view to promoting the success of the Trust so as to maximise the benefits for the 
members of the Trust as a whole and for the public. 
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23 Board of Directors – Qualification for Appointment as a Non-Executive Director 

23.1 A person may be appointed as a non-executive director only if – 

(a)  he is a member of the Public Constituency, orand 

(b) he is not disqualified by virtue of paragraph 27 below. 

(c) The Board will identify in its annual report each non-executive director it considers to be 
independent (as defined in Monitor‘s Code of Governance. At least half the Board, 
excluding the Chairman, will compromise non-executive directors determined by the 
Board to be independent. 

23.2 Subject to paragraph 25 below, only a member of the public constituency or an individual 
exercising functions for the University of Exeter Medical School or Plymouth University 
Peninsula School of Medicine and Dentistry is eligible for appointment as a non-
executive director. 

24 Board of Directors – Appointment and Removal of Chairman and other Non-
Executive Directors 

24.1 A Nominations Committee shall be established to make recommendations to the 
Council of Governors in respect of appointments made under this provision, taking 
into account the policy set out at 24.3, the needs of the Trust as identified by the Board 
of Directors and ensuring the selection process provides the Council of Governors with 

reasonable choice. The Council of Governors shall, at a general meeting of the 
Council of Governors, appoint or remove the Chairman of the Trust and the other 
non-executive directors. See governance handbook for more detail. 

24.2 Removal of the Chairman or another non-executive director shall require the 
 approval of three-quarters of the members of the Council of Governors. 

24.3 The Council of Governors will maintain a policy for the composition of the non-
executive directors which takes account of the membership strategy, and which they 
shall review from time to time and not less than every three years. 

24.4 The initial Chairman and the initial non-executive directors are to be appointed in 
 accordance with paragraph 25 below. 

25 Board of Directors – Appointment of the Initial Chairman and Initial Other Non-
Executive Directors 

25.1 The Council of Governors shall appoint the Chairman of the applicant NHS Trust as 
 the initial Chairman of the Trust, if he wishes to be appointed. 

25.2 The power of the Council of Governors to appoint the other non-executive directors 
of the Trust is to be exercised, so far as possible, by appointing as the initial non-
executive directors of the Trust any of the non-executive directors of the applicant 
NHS Trust (other than the Chairman) who wish to be appointed. 

25.3 The criteria for qualification for appointment as a non-executive director set out in 
paragraph 23 above (other than disqualification by virtue of paragraph 28 below) do 
not apply to the appointment of the initial Chairman and the initial other non-
executive directors in accordance with the procedures set out in this paragraph.  

25.4 An individual appointed as the initial Chairman or as an initial non-executive director 
in accordance with the provisions of this paragraph shall be appointed for the 
unexpired period of his term of office as Chairman or (as the case may be) non-
executive director of the applicant NHS Trust; but if, on appointment, that period is 
less than 12 months, he shall be appointed for 12 months. 

26. Board of Directors - Appointment and Removal of the Chief Executive and 
Other Executive Directors 
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26.1 The non-executive directors shall appoint or remove the Chief Executive. 

26.2 The appointment of the Chief Executive shall require the approval of the Council of 
Governors. 

26.3 The initial Chief Executive is to be appointed in accordance with paragraph 27 
below. 

26.4 A committee consisting of the Chairman, the Chief Executive and the other non-
executive directors shall appoint or remove the other executive directors. 

27. Board of Directors – Appointment and Removal of Initial Chief Executive 

27.1 The non-executive directors shall appoint the chief officer of the applicant NHS Trust 
as the initial Chief Executive of the trust, if he wishes to be appointed. 

 
27.2 The appointment of the chief officer of the applicant NHS trust as the initial Chief 
 Executive of the trust shall not require the approval of the Council of Governors. 

 

2528 Board of Directors – Appointment of Vice Chair and Senior Independent 
Director 

285.1 The Council of Governors at a general meeting of the Council of Governors shall 
appoint one of the non-executive directors as Vice Chair. 

285.2 The Board of Directors should appoint one of the independent non-executive 
directors to be the Senior Independent Director in consultation with the Council of 
Governors. 

297 Board of Directors – Disqualification 

 A person may not become or continue as a member of the Board of Directors if they 
do not comply with the requirements of the Company Directors’ Disqualification Act. 

27.7.1 A person may not be a Director of the Trust if:– 

(a) He has been adjudged bankrupt or his estate has been 
 sequestrated and in either case he has not been discharged; 

(b) He has made a composition or arrangement with, or granted a trust 
deed for, his creditors and has not been discharged in respect of it; 

(c) He has within the preceding five years been convicted anywhere in 
the world of any offence, and a sentence of imprisonment (whether 
suspended or not) for a period of three months or more (without the 
option of a fine) was imposed on him; 

(d) In the case of a non-executive director, he no longer satisfies 
paragraph 231.3; 

(e) He is a person whose tenure of office as a Chairman or as a member 
or Director of a health service body has been terminated on the 
grounds that his appointment is not in the interests of public service, 
for non attendance at meetings, or for non-disclosure of a pecuniary 
interest; 

(f) He has had his name removed, by a direction under section 151 of 
the 2006 Act from any relevant list, and has not subsequently had his 
name included on such a list; 

(g) He has within the preceding two years been dismissed, otherwise 
than by reason of redundancy or ill health , from any paid 
employment with a health service body; 
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(h) He is the subject of a sex offender’s order. 

2830 Board of Directors - Meetings 

28.30.1 The Board of Directors, in consultation with the Council of Governors, is to adopt 
standing orders covering the proceedings and business of its meetings.  These are to 
include setting a quorum for meetings, both of executive and non-executive directors.  
The proceedings shall not however be invalidated by any vacancy of its membership, or 
defect in a Director’s appointment. 

2830.2 Meetings of the Board of Directors shall be open to members of the public.  Members of 
the public may be excluded from a meeting for special reasons. 

28330.3 Before holding a meeting, the Board of Directors must send a copy of the agenda of the 
meeting to the Council of Governors.  As soon as practicable after holding a meeting, 
the Board of Directors must send a copy of the minutes of the meeting to the Council of 
Governors. 

2931 Board of Directors - Conflicts of Interest of Directors 

3129.1 The duties that a Director of the Trust has by virtue of being a Director include in 
particular: 

(a) a duty to avoid a situation in which the Director has (or can have) direct or 
indirect, interest that conflicts (or possibly may conflict) with the interests of 
the Trust. 

(b) a duty not to accept a benefit from a third party by reason of being a 
Director or doing (or not doing) anything in that capacity. 

3129.2 The duty referred to in sub paragraph 3129.1(a) is not infringed if: 

(a) the situation cannot reasonably be regarded as likely to give rise to a conflict 
of interest, or 

(b) the matter has been authorised in accordance with the constitution. 

3129.3 The duty referred to in sub-paragraph 3129.1(b) is not infringed if acceptance of the 
benefit cannot reasonably be regarded as likely to give rise to a conflict of interest. 

3129.4 In sub-paragraph 3129.1(b) – ‘third party’ means a person other than: 

 (a) The Trust, or 

 (b) A person acting on its behalf. 

3129.5 If a Director of the Trust has in any way a direct or indirect interest in a proposed 
transaction or arrangement with the Trust, the Director must declare the nature and 
extent of that interest to the other Directors. 

3129.6 If a declaration under this paragraph proves to be, or becomes, inaccurate, incomplete, a 
further declaration must be made. 

3129.7 Any declaration required by this paragraph must be made before the Trust enters into 
the transaction or arrangement. 

3129.8 This paragraph does not require a declaration of an interest of which the Director is not 
aware or where the Director is not aware of the transaction or arrangement in question. 

3129.9 A Director need not declare an interest: 

(a) if it cannot reasonably be regarded as likely to give rise to a conflict of interest; 

(b) if, or to the extent that, the Directors are already aware of it; 

(c) if, or to the extent that, it concerns terms of the Director‘s appointment that 
have been or are to be considered: 
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i) by a meeting of the Board of Directors, or 

ii) by a committee of the Directors appointed for the purpose under the 
constitution. 

3129.10 A matter shall be authorised‘ for the purposes of paragraph 3129.2(b) if 

(a) the Board of Directors by majority disapplies the provision of the constitution 
which would, otherwise prevent a Director from being counted as participating 
in the decision making process. 

(b) the Director‘s interest cannot reasonably be regarded as likely to give rise to a 
conflict of interest, or 

(c) the Director‘s conflict of interest arises from a permitted cause (as determined 
by the Board of Directors‘) from time to time. 

3032 Board of Directors – Remuneration and Terms of Office 

3032.1 The Council of Governors at a general meeting of the Council of Governors shall decide 
the remuneration and allowances, and the other terms and conditions of office, of the 
Chairman and the other non-executive directors. 

3032.2 The Trust shall establish a committee of non-executive directors to decide the 
remuneration and allowances, and the other terms and conditions of office, of the Chief 
Executive and other executive directors. 

3133 Registers 

3133.1 The Trust is to have – 

(a) a register of members showing, in respect of each member, the constituency 
and where there are classes within it, the class to which he belongs; 

 (b) a register of members of the Council of Governors; 

 (c) a register of interests of members of the Council of Governors;  

 (d) a register of Directors; 

 (e) a register of interests of the Directors. 

3234 Registers – Admission to and Removal from the Registers 

3234.1 Any person entitled to be a Member who, as appropriate, applies or is invited to become 
a Member, shall have their name added to the register of Members.  Such person‘s 
membership of the Trust shall commence from the date of their name being added to the 
register of Members. 

3234.2 The Secretary shall remove from the register of members the name of any member who 
ceases to be entitled to be a member or is disqualified, or if the member is 
deceased.and if: 

(a) the Member is no longer eligible under the provisions of this constitution or is 
disqualified; 

(b) the Member is deceased. 
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3234.3 The register of Governors shall list the names of Governors, their category of 
membership of the Council of Governors and an address through which they may be 
contacted (which may be the Secretary). 

3234.4 The register of interests of Governors shall contain the names of each gGovernor, 
whether he has declared any interests and, if so, the interests declared in accordance 
with this constitution or the standing orders for Governors. 

3234.5 The register of Directors shall list the names of Directors, their capacity on the Board of 
Directors and an address through which they may be contacted (which may be the 
Secretary). 

3234.6 The register of interests of Directors shall contain the names of each Director, whether 
he has declared any interests and, if so, the interests declared in accordance with this 
constitution on the standing orders for Directors. 

3335 Registers – Inspection and Copies 

3335.1 The Trust shall make the registers specified in paragraph 313 above available for 
inspection by members of the public, except in the circumstances set out below or as 
otherwise prescribed by regulations. 

3335.2 The Trust shall not make any part of its registers available for inspection by members of 
the public which shows details of any member of the Trust, if the member so requests in 
writing. 

3533.3 So far as the registers are required to be made available: 

(a) they are to be available for inspection free of charge at all reasonable times; 
and 

(b) a person who requests a copy of or extract from the registers is to be provided 
with a copy or extract. 

3335.4 If the person requesting a copy or extract is not a member of the Trust, the Trust may 
impose a reasonable charge for doing so. 

3436 Documents Available for Public Inspection 

3436.1 The Trust shall make the following documents available for inspection by members of 
the public free of charge at all reasonable times: 

 (a) a copy of the current constitution; 

 (b) a copy of the latest annual accounts and of any report of the auditor on them; 

 (c) a copy of the latest annual report. 

3436.2 The Trust shall also make the following documents relating to a special administration of 
the Trust available for inspection by members of the public free of charge at all 
reasonable times: 

(a) a copy of any order made under section 65D (appointment of trust special 
administrator, 65J (power to extend time), 65KC (action following Secretary of 
State‘s rejection of final report), 65L (trusts coming out of administration) or 
65LA (trusts to be dissolved) of the 2006 Act; 

(b) a copy of any report laid under section 65D (appointment of trust special 
administrator) of the 2006 Act; 

(c) a copy of any information published under section 65D (appointment of trust 
special administrator) of the 2006 Act; 

(d)_ a copy of any draft report published under section 65F (administrator‘s draft 
report) of the 2006 Act; 
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(e) a copy of any statement provided under section 65F (administrator‘s draft 
report) of the 2006 Act; 

(f) a copy of any notice published under section 65F (administrator‘s draft report), 
65G (consultation plan), 65H (consultation requirements), 65J (power to 
extend time), 65KA (Monitor‘s decision), 65KB (Secretary of State‘s response 
to Monitor‘s decision), 65KC (action following Secretary of State‘s rejection of 
final report) or 65KD (Secretary of State‘s response to re-submitted final 
report) of the 2006 Act; 

(g) a copy of any statement published or provided under section 65G 
(consultation plan) of the 2006 Act; 

(h) a copy of any final report published under section 65I (administrator‘s final 
report) of the 2006 Act; 

(i) a copy of any statement published under section 65J (power to extend time) or 
65KC (action following Secretary of State‘s rejection of final report) of the 2006 
Act; and 

(j) a copy of any information published under section 65M (replacement of trust 
special administrator) of the 2006 Act. 

3436.3 Any person who requests a copy of or extract from any of the above documents is to be 
provided with a copy. 

3436.4 If the person requesting a copy or extract is not a member of the Trust, the Trust may 
impose a reasonable charge for doing so. 

3537 Auditor 

3537.1 The Trust shall have an auditor. 

3537.2 The Council of Governors shall appoint or remove the auditor at a general meeting of the 
Council of Governors. 

3638 Audit Committee 

3639.1 The Trust shall establish a committee of non-executive directors as an audit committee 
to perform such monitoring, reviewing and other functions as are appropriate 

3739 Accounts 

3740.1 The Trust must keep proper accounts and proper records in relation to the accounts. 

3740.2 Monitor may with the approval of the Secretary of State give directions to the Trust as to 
the content and form of its accounts. 

3740.3 The accounts are to be audited by the Trust’s auditor. 

3740.4 The Trust shall prepare in respect of each financial year annual accounts in such form 
as Monitor may with the approval of the Secretary of State direct. 

3740.5 The functions of the Trust with respect to the preparation of the annual accounts shall be 
delegated to the Accounting Officer. 

3840 Annual Reports, Forward Plans and Non-NHS Work 

3840.1 The Trust shall prepare an annual report and send it to Monitor. 

3840.2 The Trust shall give information as to its forward planning in respect of each financial 
year to Monitor. 

3840.3 The document containing the information with respect to forward planning (referred to 
above) shall be prepared by the directors. 

3840.4 In preparing the document, the directors shall have regard to the views of the Council of 
Governors. 
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3840.5 Each forward plan must include information about -  

 a) the activities other than the provision of goods and services for the purposes 
of the health service in England that the Trust proposes to carry on, and 

 b) the income it expects to receive from doing so. 

3840.6 Where a forward plan contains a proposal that the Trust carry on an activity of a kind 
mentioned in sub-paragraph 4038.5(a) the Council of Governors must: 

 a) determine whether it is satisfied that the carrying on of the activity will not to 
any significant extent interfere with the fulfilment by the Trust of its principal 
purpose  or the performance of its other functions, and 

 b) notify the directors of the Trust and its determination. 

3840.7 A Trust which proposes to increase by five per cent or more the proportion of its total 
income in any financial year attributable to activities other than the provision of goods 
and services for the purposes of health service in England may implement the proposal 
only if more than half of the members of Council of Governors of the Trust voting 
approve its implementation. 

3941 Presentation of the Annual Accounts and Reports to the Governors and Members 

3941.1 The following documents are to be presented to the Council of Governors at a general 
meeting of the Council of Governors: 

(a) the annual accounts; 

(b) any report of the auditor on them; and 

(c) the annual report. 

3941.2 The documents shall also be presented to the members of the Trust at the Annual 
Members‘ Meeting by at least one member of the Board of Directors in attendance. 

3941.3 The Trust may combine a meeting of the Council of Governors convened for the 
purposes of sub-paragraph 4139.1 with the Annual Members‘ Meeting. 

4042 Indemnity 

4042.1 Members of the Council of Governors and Board of Directors who act honestly and in 
good faith will not have to meet out of their personal resources any personal civil liability 
which is incurred in the execution of their functions, save where they have acted 
recklessly.  Any costs arising in this way will be met by the Trust.   

4042.2 The Trust may purchase and maintain for members of the Council of Governors and 
Board of Directors insurance in respect of directors‘ and officers‘ liability, including, 
without limitation, liability arising by reason of the Trust acting as a corporate trustee of 
an NHS charity. 

4143 Instruments 

4143.1 The Trust shall have a seal. 

4143.2 The seal shall not be affixed except under the authority of the Board of Directors. 
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4244 Dispute Resolution Procedures 

4244.1 In the event of any dispute about the entitlement to membership the dispute shall be 
referred to the Secretary who shall make a determination on the point in issue.  If the 
member is aggrieved at the decision of the Secretary he may appeal in writing within 14 
days of the Secretary’s decision to the Council of Governors whose decision shall be 
final.  

4244.2 In the event of dispute between the Council of Governors and the Board of Directors the 
Chairman on advice of the Secretary, and such other advice as the Chairman may see 
fit to obtain, shall seek to resolve the dispute.  

44.3 In any other dispute, the Council of Governors or the Board of Directors (as 
 appropriate) shall seek to resolve the dispute. 

4345 Amendment of the Constitution 

4345.1 The Trust may make amendments of its constitution only if:. 

(a) more than half of the members of the Council of Governors of the Trust voting 
approve the amendments and 

(b) more than half of the members of the Board of Directors of the Trust voting 
approve the amendments. 

4345.2 Amendments made under paragraph 453.1 take effect as soon as the conditions in that 
paragraph are satisfied but the amendment has no effect in so far as the constitution 
would, as a result of the amendment, not accord with schedule 7 of the 2006 Act. 

4345.3 Where an amendment is made to the constitution in relation to the powers or duties of 
the Council of Governors (or otherwise with respect to the role that the Council of 
Governors has as part of the Trust): 

(a) at least one member of the Council of Governors must attend the next Annual 
Members‘ Meeting and present the amendment, and 

(b) the Trust must give the members an opportunity to vote on whether they 
approve the amendment. 

4345.4 If more than half of the members voting approve the amendment, the amendment 
continues to have effect; otherwise, it ceases to have effect and the trust must take such 
steps as are necessary as a result. 

4345.5 Amendments by the Trust of its constitution are to be notified to Monitor. For the 
avoidance of doubt, Monitor‘s functions do not include a power or duty to determine 
whether or not the constitution, as a result of the amendments, accords with Schedule 7 
of the 2006 Act. 

4446 Mergers etc. and Significant Transactions 

4446.1 The Trust may only apply for a merger, acquisition, separation or dissolution with the 
approval of more than half of the members of the Council of Governors. 

4446.2 The Trust may enter into a significant transaction only if more than half of the members 
of the Council of Governors of the Trust voting approve entering into the transaction. 

4446.3 ‘Significant transaction’ means a transaction which meets any one of the below the 
 following criteria: 

 Criteria Material 
Transaction 

Significant 
Transaction 

Proportion of annual operating income as defined in 
the annual accounts 

5% 7.5% 

Divestment or disposal of assets £2m Not 
applicable 
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Change in the volume of any category of clinical 
activity. 
  
There are five categories of clinical activity; defined as 
elective admissions, non-elective admissions, out-
patient attendances, A&E attendances and community 
contacts.  For this purpose, activity is defined as the 
total count across all clinical services in each 
category. 

5%  
of any single 

category 
 

Not 
applicable 

 

4446.4 ‘Significant transaction’ excludes any agreement or changes to healthcare services 
carried out by the Trust following a reconfiguration of services led by the commissioners 
of such services. 

46.5 The Board of Directors will involve the Council of Governors on other transactions as 
defined by the following local criteria:- 

Local Criteria Other Transaction 

Divestment or disposal of assets £2m 

Change in the volume of any category of clinical 
activity. 
  
There are five categories of clinical activity; defined as 
elective admissions, non-elective admissions, out-
patient attendances, A&E attendances and community 
contacts.  For this purpose, activity is defined as the 
total count across all clinical services in each 
category. 

5%  
of any single category 
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Annex  1 
 

Public Constituencies of the Trust 
 
Name of constituency Area Minimum no. of 

Members 
Number of Governors 

Torbay All of the area covered by 
Torbay Unitary Authority 

500 Seven 

Teignbridge All of the area covered by 
Teignbridge District Council 

500 Seven 

South Hams and Plymouth  the following postcodes 
apply: TQ3 1 (part), TQ5 0 
(part), TQ6, TQ7, TQ8, TQ9 
5, TQ9 6 (part), TQ10, 
TQ11 0 (part), TQ12 5 
(part), TQ13 7 (part), PL7, 
PL8, PL9, PL20 6 (part), 
PL21 wards in the area 
covered by South Hams 
District Council, 
Thurlestone, Allington & 
Loddiswell, Avon and 
Harbourne, South Brent, 
Eastmoor, Dartington, 
Totnes Town, Totnes 
Bridgetown, East Dart, 
Marldon, West Dart, 
Dartmouth & Kingswear, 
Dartmouth Townstal, 
Skerries, Stokenham, 
Saltstone, Salcombe & 
Malborough,Westville & 
Alvington, Kingsbridge 
North, Kingsbridge East,  
Plympton Earle, Plympton 
St Mary, Plympton 
Chaddlewood, Cornwood 
and Sparkwell, Bickleigh 
and Shaugh, Yealmpton, 
Wembury and Brixton,  
Newton and Noss, Erme 
Valley,  Plymstock 
Dunstone, Plymstock 
Radford, Ivybridge Filham, 
Ivybridge Central, Ivybridge 
Woodlands, Charterlands. 
 

500 Three 
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Annex 2 
 
PLEASE NOTE AND THIS NOTE TO BE REMOVED ONCE THE CONSITUTION IS AGREED – All 
of the following standing orders have not been altered since they were last agreed by the 
Council of Governors other than referring to them as Standing Orders rather than ‘Rules of 
Procedure’.  They were contained in a separate document and have been included here at the 
suggestion of Monitor.  
 
Council of Governors Standing Orders (SOs) 
 

1. Authority 
  

These SOs shall be agreed at the first meeting of the Council of Governors.  
Subsequent amendments will be made in accordance with Rule 18. 

2. Meetings 

 
Full Council of Governors Meetings will normally be held in April, July, September 
and December of each financial year.  The Company Secretary will publish the dates, 
times and locations of meetings for the year six months in advance.  Other, or 
emergency, Governor meetings may be called giving at least 14 days notice. 
 

3. Agendas and Papers 
 
 Agendas and supporting papers will normally be issued to arrive with Governors no 

later than seven days in advance of the meeting.  Draft minutes of the previous meeting 
will be circulated with these papers for approval as a specific agenda item. 

 
4. Reports from the Executive Directors 
 

A Governor may ask any question through the Chairman without notice upon a report 
from an Executive Director, or other officer of the Trust, when that item is being 
received or under consideration by the Council of Governors.   
 
Unless the Chairman decides otherwise: 
 
a)  No statements will be made other than those which are strictly essential to 

define the question, which should last no longer than three minutes; 
b)  A Governor who has put such a question may also put one supplementary 

question, but only if the supplementary question arises directly out of the reply 
given; 

c)  At the discretion of the Chairman 
 i)  He may reject any question from any Governor if in his or her opinion the 

 question is substantially the same as a question which has already been 
 put to that meeting or a previous meeting of Council of Governors; 

 ii) Questions may be asked of the Executive Directors by  members of the 
 Trust/public. 
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5. Questions on Notice at Council of Governors Meetings 
 

Questions on notice are defined as questions from Governors about matters which are 
directly in relation to matters over which the Council of Governors has powers or duties 
or which affect the services provided by the Trust.  Subject to paragraph 6 a Governor 
of the Council of Governors may ask questions of: 

 
 the Chairman; 
 another Governor; 
 an Executive Director; 
 the Chair of any Council of Governors Sub-Committee or Working Group present. 

 
6. Notice Of Questions Not Relating To The Agenda 
 

A Governor may ask a question which is not related to items on the forthcoming 
Council of Governors Agenda, provided they have given at least 14 days notice in 
writing to the Company Secretary to allow for an appropriate response to be made at 
the meeting.  For the purposes of this Procedure Rule, receipt of any such questions 
via electronic means is considered acceptable. 

 
7. Speaking Rules 

 

  This rule applies to all forms of speech/debate by Governors or members of the public 
 in relation to the motion or question under discussion. 

7.1 Content and length of speeches 
 

Approval to speak will be given by the Chairman.  Governors will be heard first, and 
after their debate is complete the Chairman will ask for any questions/comments from 
members of the public.  Speeches must be directed to the matter, motion or question 
under discussion or to a personal explanation or point of order.  Unless in the opinion of 
the Chairman it would not be desirable or appropriate to time limit speeches on any 
topic to be discussed having regard to its nature complexity or importance, no 
proposal speech, nor any reply, may exceed three minutes.  In the interests of time 
the Chairman may limit the number replies which are heard. 

 
7.2 When a person may speak again 

 
A person who has spoken on a motion may not speak again whilst it is the subject of 
debate, except: 
 
a) In exercise of a right of reply; 
 
b) On a point of order. 

 

7.3 Identification 

  All speakers must state their name and role before starting to speak to ensure the 
 accuracy of the minutes. 

 
8. Response 
 

An answer may take the form of: 
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a) a direct oral answer; 
b) where the desired information is in a publication of the Trust or other published 

work, a reference to that publication; or 
c) where the reply cannot conveniently be given orally, a written answer circulated 

later to the questioner and to the Council of Governors with the agenda for the 
next meeting; 

d) a brief oral answer supplemented by a written answer circulated later to the 
questioner and to the Council of Governors with the agenda at the next meeting. 

 
9. Supplementary Question 

 
Supplementary questions for clarification may be asked at the discretion of the 
Chairman. 
 

10. Motions, Amendments or Alterations or Withdrawals Of Motions – General 
Provisions 

 
The rules which follow in relation to the moving, amendment, alteration or withdrawal of 
motions shall in no way operate at any time to avoid or circumvent compliance with any 
other approved rules of Committee and therefore shall be construed accordingly. 

 
11. Motions on Notice 

 
11.1 Notice 

 
Motions may only be submitted by Governors and must be received by the Company 
Secretary in writing at least two weeks prior to the meeting at which they are to be 
considered, together with any relevant supporting paper.  Except for motions which can 
be moved without notice under Rule 12, written notice of every motion signed or 
transmitted by at least 2 Governors, is required.  For the purposes of this Procedure 
Rule, receipt of any such motions via electronic means is considered acceptable.  All 
motions will be acknowledged by the Company Secretary. 

 
11.2 Scope 

 

Motions must be about matters for which the Council of Governors has a responsibility 
or which affect the services provided by the Trust. 

 
12. Motions without Notice 

 

The following motions may be moved without notice: 

 
a) in relation to the accuracy of the minutes; 

 
b) to change the order of business in the agenda; 
 
c) to refer something to an appropriate body or individual; 
 
d) to appoint a Working Group arising from an item on the agenda for the meeting; 
 
e) to receive reports or adopt recommendations made by the Board of Directors; 
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f) to withdraw a motion; 
 
g) to amend a motion (but not to substantially change the intention of the motion); 
 
h) to proceed to the next business; 
 
i) that the question be now put; 
 
j) to adjourn a debate; 
 
k) to adjourn a meeting; 
 
l) to suspend a particular Council of Governors Procedure Rule; a rule may be 

suspended by motion on notice or without notice if at least one half of the whole 
number of Governors of the Council of Governors are present. Suspension can 
only be for the duration of the meeting; 

 
m) to exclude the public and press.  The motion shall read ‘To exclude the press 

and public from the remainder of the meeting, owing to the confidential nature of 
the business to be transacted’; 

 
n) to not hear further a Governor, or to exclude them from the meeting.  If a 

Governor persistently disregards the ruling of the Chairman by behaving 
improperly or offensively or deliberately obstructs business, the Chairman may 
move that the Governor be not heard further.  If seconded, the motion will be 
voted on without discussion.  If the Governor continues to behave improperly 
after such a motion is carried, the Chairman may move that either the Governor 
leaves the meeting room or that the meeting is adjourned for a specified period.  
If seconded, the motion will be voted on without discussion; and 

 
o) to give the consent of the Council of Governors where its consent is required by 

the Constitution. 
 

13. Urgent Motions 
 

Urgent motions may only be submitted by a Governor and must be received by the 
Company Secretary in writing before the commencement of the meeting. 

 
14. Any Other Business 
 

There will not be an agenda item entitled “Any Other Business”.  Instead, there will an 
item for “Motions or Questions on Notice”, which are subject to Rules 6 and 10 above.  
There will be another item for “Urgent Motions or Questions”, which are subject to 
Rules 6 and 12. 

 
15. Attendance 
 

Governors who are unable to attend the Council of Governors meeting should advise 
the Company Secretary in advance of the meeting so that their apologies may be 
submitted. 

 
16. Quorum 
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The quorum necessary for the transaction of business shall be twelve Governors. 
 

17. Chair 
 

The Council of Governors will be chaired in accordance with the Constitution.  If the 
Council of Governors is dealing with matters of succession of the Chairman, then the 
Lead Governor of the Council of Governors will preside.  If the Lead Governor is not 
available the meeting will be chaired, for that part of the meeting only, by a public 
Governor selected among those present. 

 
18. Amendments to Standing Orders 
 

These SOs may only be amended at a Council of Governors Meeting or at a meeting 
specially convened for the purpose.  A motion to change the SOs must be signed by a 
majority of Governors and submitted to the Company Secretary in writing at least 21 
days before the meeting. 

 
19.  Decisions without Meetings 

 

Provision for the approval of decisions without meetings (except for amendments under 
rule 18) where all Governors have been notified of the proposal and a majority of those 
eligible to vote have approved the resolution in writing within not less than four days. 

 
20. Dispute between the Council of Governors and the Board of Directors 

 
In situations where any conflict arises between the Board of Directors and the Council 
of Governors the ‘policy for resolving differences between the Council of Governors and 
the Board of Directors’ will be followed. 

 

Practice and Procedure for Meetings 
 
In accordance with paragraphs 8.19.6 and 11.1 of the constitution the Council of Governors and 
the Board of Directors must adopt standing orders for the regulation of their procedure in 
accordance with the minimum terms set out in this Annex. 

Part 1  Council of Governors 

The standing orders for the Council of Governors must provide for  
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1   A minimum notice period for meetings and the agenda and supporting papers of not less than 
3 clear days 

2   Provision for the conduct of meetings including:- 

 Notices of motion, petitions, the withdrawal of motions and motions to rescind resolutions 
including any special rules relating to motions under 8.12.3 (removal of Governors) save that 
provision may be made to cover the position where there is a vacancy in the public Governors; 

 Voting, which may not provide for voting otherwise than on the basis of one vote for each 
Governor apart from the Chairman of the meeting; 

 Provision for proxies who must be Governors in their own right; 

 Chairing the meeting in the absence of the Chairman; 

 Powers of the Chairman to determine the conduct of the meeting; 

 Circumstances where persons other than Governors may be allowed to speak at meetings; 

 The quorum necessary for the transaction of business shall be twelve Governors; 

 Provision for a record of attendance and the requirement for minutes of the meetings to be 
kept; 

 Provision for the approval of decisions without meetings where all Governors have been 
notified of the proposal and a majority of those eligible to vote have approved the resolution in 
writing within not less than 4 days; 

 Provision for the establishment of Committees, sub-committees and working groups; 

 Provision for the delivery to the Secretary at or immediately before the commencement of the 
meeting of a declaration in the form: 

‘To the Secretary of Torbay and South Devon NHS Foundation Trust 

I hereby declare that I am at the date of this declaration a member of the Public/ Staff 
constituency, and I am not prevented from being a member of the Council of Governors by 
reason of:  

My having been adjudged bankrupt or my estate having been sequestrated and in either 
case not having been discharged; 

My having made a composition or arrangement with, or granted a trust deed for my 
creditors and have not been discharged in respect of it; 

Within the preceding five years, my being convicted in the British Islands of any offence, 
and a sentence of imprisonment (whether suspended or not) for a period of three months or 
more (without the option of a fine) was imposed on me.’ 

 

Dated ……………… 

Signed…………….. 

 

Annex 3 -  

PLEASE NOTE AND THIS NOTE TO BE REMOVED ONCE THE CONSITUTION IS AGREED – All 
of the following standing orders have not been altered (apart from referenced new Trust 
name) since they were last agreed by the Council of Governors/members other than referring 
to them as Standing Orders rather than ‘Rules of Procedure’.  They were contained in a 
separate document and have been included here at the suggestion of Monitor.  
 
Annual Members Meeting Standing Orders (SOs) 
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1.  Authority and Amendment of these SOs 
 

These SOs will need to be approved by the Council of Governors at their first meeting for use 
at Members’ Meetings.  They may only be amended at the Annual Members Meeting (AMM).  
Suggested amendments are to be made in writing to the Torbay and South Devon NHS 
Foundation Trust Secretary at least 21 days in advance of the AMM. 

 
2.  Members’ Meetings 
 

Members’ meetings shall be held in accordance with the Constitution.  The Council of 
Governors shall determine the times and places of such meetings which may be held at one 
or more locations at the same or different times or dates.  In the event of a Members’ meeting 
being held in more than one location, the conclusion of the final meeting shall be determined 
to be the conclusion of the meeting.  In determining the meeting arrangements, the Council of 
Governors shall take into account accessibility issues for Members. 

 
3.  Eligibility to Attend 
 

Every Member registered by the Torbay and South Devon NHS Foundation Trust shall be 
entitled to participate in an Annual Members’ Meeting subject to providing proof of 
membership to the satisfaction of the Company Secretary or their representative.  Where the 
meeting takes place at more than one location no Member shall attend more than one 
meeting (except for the purpose of moving or seconding a motion or amendment which stands 
in the Member’s name upon the Agenda).   Governors of the Council of Governors, officials, 
and such other persons as may be authorised by the Board of Directors may attend more than 
one such meeting provided that no Member shall vote at more than one meeting. 

 
4.  Notice of Meeting 
 

Formal notice of any Members’ meeting shall set out the agenda for the meeting and shall be 
posted to Members or displayed in conspicuous places within the Trust not less than fourteen 
days before the date of such meetings.  Formal Notice of such meetings shall also be given 
by such other means as the Council of Governors shall from time to time determine.  In 
addition informal notice of meetings and the timetable for submitting motions and 
amendments shall be published in Members’ publications wherever possible in order to give 
Members as much advance notice as possible. 

  
5.  Quorum 
 

In accordance with the Constitution, a Members’ meeting may proceed to business if 20 
individual Members not all of whom are Employees, are present within 30 minutes after the 
time fixed for the meeting.  No such meeting shall become incompetent to transact business 
by lack of a quorum arising after the chair has been taken. 

  
6.  Voting 
 

In accordance with the Constitution every Member registered who is present shall have one 
vote.  Except in the case of elections for governors on the Council of Governors, where voting 
shall be by secret ballot, voting shall be by show of hands unless one-third of the Members 
present demand a ballot or the Council of Governors shall so decide after giving due notice of 
its intention.  No proxies shall be admissible. 

 
7.  Chairman 
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The Chairman of the Council of Governors, or their authorised Vice Chair, shall act as 
Chairman at the Annual Members’ Meetings.  The ruling of the Chairman on any matter of 
procedure or a point of order shall be final. 

 
8.  Agenda 
 

The Agenda shall set out the business to be conducted at the meeting.  The agenda for the 
annual meeting will be discussed at the preceding July meeting of the Council of Governors.  
No business other than that set out in the Agenda, subject to any Members’ motions being 
received, shall be considered at any Members’ meeting.  Draft minutes of the previous 
meeting will be circulated with meeting papers for approval as a specific agenda item. 

 
9.  Order of Voting 
 

Where Members’ meetings are held in more than one location, the meeting at each location 
shall vote upon any amendment to an original motion appearing on the Agenda and, if there is 
more than one amendment to any motion, in the order in which such amendments appear on 
the Agenda, and shall then vote upon the original motion.  The issue shall be decided by a 
majority of the total votes cast at all meetings and if there be a majority in favour of the motion 
and/or one or more amendments, that which receives the highest number of votes in favour 
shall be declared carried. 

 
10. Motions 
 

a. Submission 
 

Any motion for consideration at any Members’ meeting shall be received in writing signed by 
five Members submitted to the Secretary at the Trust’s registered office by 1600 hours, 21 
days prior to the Annual Members’ Meeting, or any special Members’ Meeting.  It shall be 
included in the notices as set out in paragraph 4 above.  Any amendment to any motion shall 
be signed in the same way and shall be received by the Secretary at the registered office by 
1600 hours, 10 working days prior to the meeting.  An amended Agenda shall be circulated at 
the meeting. 

 
b. Proposal and Seconding 

 
A motion or amendment should be formally proposed and seconded at the meeting.  Any of 
the signatories may propose or second the motion or amendment at any meeting where it 
appears on the Agenda.  In the event of such a Member not being available to attend such a 
meeting the Member may appoint another Member to propose or second. 

 
11.  Rejection of Motions and Amendments 
 

Acceptance of motions or amendments shall be at the discretion of the Council of Governors, 
and may be disqualified if they might: 

 
(a)  Result in publicity which could unjustifiably diminish confidence in the Trust or 
 
(b)  Are defamatory or infer censure of any group or individual or 
 
(c)  Concern matters of day-to-day management which lie within the discretion of 
 management or the Board of Directors or 
 
(d)  Do not relate directly to the affairs of the Foundation Trust or 
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(e)  Are in substantially the same terms as a motion which has been considered at a 
meeting held during the preceding eighteen months. 
 
No amendment shall be accepted which is not relevant to the motion and no Member shall 
propose or second more than one amendment to any motion.   
 
In the event of rejection a Member may appeal to the Council of Governors.  The Council of 
Governors may at its discretion submit an amendment for the consideration of Members to 
any motion received. 

 
12.  Reports from Member Representatives and Directors 
 

A Member may ask a Member Representative or Director any question through the Chairman 
without notice upon a report from a Member Representative or Director, or other officer of the 
Trust, when that item is being received or under consideration by the Members.  Unless the 
chairman decides otherwise no statements will be made other than those which are strictly 
essential to define the question, which should last no longer than 3 minutes.  A Member who 
has put such a question may also put one supplementary question but only if the 
supplementary question arises directly out of the reply given.  The chairman may reject any 
question from any Member if in his or her opinion the question is substantially the same as a 
question which has already been put to that meeting or a previous meeting of Members. 

 
13.  Speaking Rights 
 

When discussing any other motions, no mover of a proposal shall speak for more than 5 
minutes except by prior agreement with the Chair (to be arranged through the Foundation 
Trust Company Secretary).  No speaker apart from the mover of a proposal shall speak more 
than once on the same question.  A maximum of two Members, in addition to the mover, may 
speak in support of the motion if required.  These speakers must be drawn from the Members 
who have submitted the motion in accordance with Rule 10a. 

 
14.  Right of Reply 
 

A reply is allowed to the mover of an original motion, but not to the mover of an amendment.  
After the mover has commenced his/her reply, no other Member shall speak to the question. 

 
15. Scrutineers 
 

At least two Members shall be appointed at the beginning of the meeting to act as scrutineers 
in the event of any voting. 
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Part 2Annex 4 

Board of Directors Standing Orders 

The standing orders for the Board of Directors must provide for: 

 A minimum notice period for meetings and the agenda and supporting papers of not less than 3 
clear days, save with the consent of a majority of those entitled to be present and actually 
present at the meeting; 

 Provision for the conduct of meetings including:- 

o Notices of motion, petitions, the withdrawal of motions and motions to rescind 
resolutions; 

o Voting, which may not provide for voting otherwise than on the basis of one vote for 
each Director apart from the Chairman of the meeting; 

o Provision for proxies; 

o Chairing the meeting in the absence of the Chairman; 

o Powers of the Chairman to determine the conduct of the meeting; 

o Circumstances where persons other than Directors may be allowed to speak at 
meetings; 

o Quorum; 

o Provision for a record of attendance and the requirement for minutes of the 
meetings to be kept; 

o Provision for the approval of decisions without meetings; 

o Provision for meetings to be held using telephone or electronic means; 

 Provision for the establishment of Committees, sub-committees and working groups which 
must include: 

o An Audit and Assurance Committee comprising non-executive directors 

o An Executive  Nominations and Remuneration Committee, comprising the Chief 
Executive and non-executive directors 

o A Risk Executive Group 

o A Charitable Funds Committee 

 

 Provision requiring the declarations of interests and providing for the conduct of Directors when 
an interest is material 

 Provision requiring the adherence to the NHS standard for Business conduct as published from 
time to time 

 Provisions governing the procurement of works, goods and services, and tendering and 
contracting procedures 

 Provision regarding the use of the seal of the Trust and the execution of documents. 

Page 39 of 4210 - Constitutional_Changes.pdf
Overall Page 83 of 87



38 
 

Annex 53 

 

 Torbay and South Devon NHS Foundation Trust 

(Council of Governors)  

Model Election Rules 2014 
 

--------------------------------------------------- 
 

PART 1: INTERPRETATION   
 
1. Interpretation 
 
PART 2: TIMETABLE FOR ELECTION 
 
2. Timetable 
3. Computation of time 
 
PART 3: RETURNING OFFICER 
 
4. Returning officer 
5. Staff 
6. Expenditure 
7. Duty of co-operation 
 
PART 4: STAGES COMMON TO CONTESTED AND UNCONTESTED ELECTIONS 
 
8. Notice of election 
9. Nomination of candidates 
10. Candidate’s particulars 
11. Declaration of interests 
12. Declaration of eligibility 
13. Signature of candidate 
14. Decisions as to validity of nomination forms 
15. Publication of statement of nominated candidates 
16. Inspection of statement of nominated candidates and nomination forms 
17. Withdrawal of candidates 
18. Method of election 
 
PART 5: CONTESTED ELECTIONS 
 
19. Poll to be taken by ballot 
20. The ballot paper 
21. The declaration of identity (public and patient constituencies) 
 
Action to be taken before the poll 
 
22. List of eligible voters 
23. Notice of poll 
24. Issue of voting information by returning officer 
25. Ballot paper envelope and covering envelope 
26. E-voting systems 
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The poll 
 
27. Eligibility to vote 
28. Voting by persons who require assistance 
29. Spoilt ballot papers and spoilt text message votes 
30. Lost voting information 
31. Issue of replacement voting information 
32. ID declaration form for replacement ballot papers (public and patient constituencies) 
33 Procedure for remote voting by internet 
34. Procedure for remote voting by telephone 
35. Procedure for remote voting by text message 
 
Procedure for receipt of envelopes, internet votes, telephone vote and text message votes 
 
36. Receipt of voting documents 
37. Validity of votes 
38. Declaration of identity but no ballot (public and patient constituency) 
39. De-duplication of votes 
40. Sealing of packets 
 
PART 6: COUNTING THE VOTES 
 
STV41. Interpretation of Part 6 
42. Arrangements for counting of the votes 
43. The count 
STV44. Rejected ballot papers and rejected text voting records 
FPP44. Rejected ballot papers and rejected text voting records 
STV45. First stage 
STV46. The quota 
STV47 Transfer of votes 
STV48. Supplementary provisions on transfer 
STV49. Exclusion of candidates 
STV50. Filling of last vacancies 
STV51. Order of election of candidates  
FPP51. Equality of votes 
 
PART 7: FINAL PROCEEDINGS IN CONTESTED AND UNCONTESTED ELECTIONS 
 
FPP52. Declaration of result for contested elections  
STV52. Declaration of result for contested elections 
53. Declaration of result for uncontested elections 
 
PART 8: DISPOSAL OF DOCUMENTS 
 
54. Sealing up of documents relating to the poll 
55. Delivery of documents 
56. Forwarding of documents received after close of the poll 
57. Retention and public inspection of documents 
58. Application for inspection of certain documents relating to election 
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PART 9: DEATH OF A CANDIDATE DURING A CONTESTED ELECTION 
 
FPP59. Countermand or abandonment of poll on death of candidate  
STV59. Countermand or abandonment of poll on death of candidate 
 
PART 10: ELECTION EXPENSES AND PUBLICITY 
 
Expenses 
 
60. Election expenses 
61. Expenses and payments by candidates 
62. Expenses incurred by other persons 
 
Publicity 
 
63. Publicity about election by the corporation 
64. Information about candidates for inclusion with voting information 
65. Meaning of “for the purposes of an election” 
 
PART 11: QUESTIONING ELECTIONS AND IRREGULARITIES 
 
66. Application to question an election 
 
PART 12: MISCELLANEOUS 
 
67. Secrecy 
68. Prohibition of disclosure of vote 
69. Disqualification 
70. Delay in postal service through industrial action or unforeseen event 
 
Please note that approximately 40 pages of election rules have been removed as they are exactly 
the same as the model rules produced nationally. Full rules can be found on our website  
(http://www.torbayandsouthdevon.nhs.uk/uploads/tsdft-constitution.pdf) 
 
 

 

Page 42 of 4210 - Constitutional_Changes.pdf
Overall Page 86 of 87



 
 

 

 

 

 

Details of future meetings in 2016 
 

5 October  Board of Directors Public Meeting 9.00am - 11.00am 

   Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 

2 November  Board of Directors Public Meeting 9.00am - 11.00am 

   Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 

7 December  Board of Directors Public Meeting 9.00am - 11.00am 

   Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 

14 December Council of Governors Public Meeting 3.00pm - 5.00pm 

   Anna Dart Lecture Theatre, Horizon Centre, Torbay Hospital 

 

 

 

 

For information 

 

If not already done so please inform the Foundation Trust Office (details below) if 

you intend to be present at any of the meetings. There is no need to send us your 

apologies. 

 

Foundation Trust Office 

Tel: 01803 655705 

e-mail: foundationtrust.tsdft@nhs.net 
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